_, y UNITED STATES DEPARTMENT OF AGRICULTURE 


&- 
wee 
ae 


Vo! 


~~ AGRICULTURE 
DECISIONS 


DECISIONS OF THE SECRETARY OF AGRICULTURE 


UNDER THE 
REGULATORY LAWS ADMINISTERED IN THE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


Cncluding Court Decisions) 


1 Ai? 
a f..5N 4 


PECONOLUUY 4 SCISMro | 


VOL. 26. NO. 10 
(NOS. 11,448-11,499) 
Pages 1023-1166 


October 1967 


For sale by the Superintendent of Documents, U. S. Government Printing 
Office, Washington, D. C. 20402. Price of single copy varies depending on 


size. Subscription price per year $4.50, domestic; $5.75, foreign. 








AGRICULTURE DECISIONS 


BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 


decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 


and hearing or opportunity for hearing. These decisions do not 


include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 


Agreement Act of 1987 (7 U.S.C. 601 et seq.), the Commodity 


Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 


Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 


472 (1942). It is unnecessary to cite the docket or decision 


number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 
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(No. 11,448) 


In re W. M. EVANS Dairy Co., INC., Bankrupt, by Max Schwartz, 
Esq., Trustee in Bankruptcy. AMA Docket No. M 2-21. De- 
cided October 10, 1967. 


Producer-settlement and administrative assessment funds—Stipulation 


Where the parties stipulated as to amounts owing by petitioner to the pro- 
ducer-settlement fund and the administrative assessment fund, the 
market administrator shall make the necessary adjustments and billings 
in accordance with such stipulation. 


Alvin E. Cormeny, East Setauket, N. Y., for petitioner. 
John G. Liebert for respondent. 
Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The Preliminary Statement and Proposed Findings of Fact of 
the recommended decision of the hearing examiner filed Septem- 
ber 13, 1967, to which the parties did not file exceptions, are 
adopted as the Preliminary Statement and Findings of Fact of 
the decision in this proceeding. The order herein reads as follows: 


ORDER 


“Pursuant to the stipulation of the parties, there is owing from 
W. M. Evans Dairy Co., Inc., for the period April 1964 through 
April 1966 to the producer-settlement fund under Order No. 2, 
as amended, regulating the handling of milk in the New York- 
New Jersey marketing area, a total net obligation of $41,379.43 
and to the administrative assessment fund under such order a 
total net obligation of $1,615.00. The market administrator for 
the order shall bill W. M. Evans Dairy Co., Inc., accordingly.” 


HEARING EXAMINER’S PRELIMINARY STATEMENT AND 
PROPOSED FINDINGS OF FACT 


PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15) (A) of the Agricul- 
tural Marketing Agreement Act of 19387 (7 U.S.C. 601 et seq.). 
It was instituted by a petition filed on May 27, 1966, by W. M. 
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Evans Dairy Co., Inc., a handler under the New York-New Jersey 
Milk Order (7 CFR Part 1002), often called Order No. 2. Peti- 
tioner alleged that it was entitled to credits in connection with 
milk it had mistakenly reported as used in Class I, but that the 
Market Administrator had refused to allow the credits. Respond- 
ent answered the petition on June 27, 1966. The petitioning cor- 
poration is now in bankruptcy, and the Trustee in Bankruptcy 
is now the party in interest. 


At a prehearing conference in June 1967, the parties agreed in 
general to a settlement, subject to checking records to arrive at 
definite amounts for the various uses and values involved. The 
Trustee in Bankruptcy filed an amended petition on August 8, 
1967, which respondent answered on August 11. An oral hearing 
was opened in New York City on September 6, 1967, by Hearing 
Examiner Jack W. Bain, Office of Hearing Examiners, United 
States Department of Agriculture. Alvin E. Cormeny of East 
Setauket, New York, appeared as counsel for petitioner, and John 
G. Liebert, Office of the General Counsel of the Department, ap- 
peared as counsel for respondent. Counsel read into the record a 
stipulation as to amounts, etc., involved and waived the filing of 
briefs, and the examiner stated he would expedite a recommended 
decision. 


PROPOSED FINDINGS OF FACT 


1. At the time the petition was filed herein, the petitioner, 
W. M. Evans Dairy Co., Inc. (hereinafter called the corporation), 
was a New York corporation whose principal office and place of 
business was at 47 Wellington Place, Amityville, Long Island, New 
York. It was a handler regulated under Order No. 2. Since the 
petition was filed, the corporation has been adjudicated a bank- 
rupt in the United States District Court for the Eastern District 
of New York, as a result of an involuntary petition in bankruptcy 
filed on June 6, 1966. Max Schwartz, Attorney at Law, 26 Court 
Street, Brooklyn, New York, has duly qualified as Trustee in 
Bankruptcy for the corporation. 


2. For the month of March 1966, the volume of producer milk 
received by the corporation was 6,825,915 pounds. Of this milk, 
5,768,645 pounds were utilized in Class I-A, 240,461 pounds were 
utilized in Class II, and 816,809 pounds were utilized in Class III. 
As a result of this utilization, the corporation became obligated to 
the Producer Settlement Fund under Order No. 2 for $42,363.88, 
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and obligated to the Administration Fund under Order No. 2 for 
$1,365.18. 


3. For April 1966, the corporation’s receipts of producer milk 
amounted to 1,249,099 pounds, all of which was utilized in Class 
1-A. As a result of this utilization, the corporation became ob- 
ligated to the Producer Settlement Fund for $9,689.99 and to the 
Administration Fund for $249.82. 


4, In connection with its receipts and utilization of producer 
milk for the month of March 1965, the corporation is entitled to a 
Producer Settlement Fund audit adjustment credit for $1,471.38. 


5. In connection with its receipts and utilization of producer 
milk for the periods April 1964 through February 1965, and April 
1965 through February 1966, the corporation is entitled to a 
credit of $9,203.06, based upon reclassification of certain producer 
milk handled during the aforementioned periods. 


6. The total obligations of the corporation to the Market Ad- 
ministrator, including but not limited entirely to those set out 
above, total $55,315.20 to the Producer Settlement Fund, less ag- 
gregate credits applicable to this fund of $13,935.77, leaving a 
net obligation of $41,379.43 to this fund, and a net obligation of 
$1,615.00 to the Administration Fund. 


7. The above amounts, sums, etc., set out above were agreed 
upon and stipulated to in the record by the parties, after review 
of all pertinent records, as showing the net current obligations 
of the corporation to the Market Administrator. 


(No. 11,449) 


In re FAIRMONT FooDS COMPANY, SHERIDAN DamtrRyY, INC., and 
GILLETTE Darry, INc. AMA Dockets No. M 65-1, M 65-2, 
M 65-3. Decided October 16, 1967. 


Location differential—Statutory authority—Substantial evidence— 
Notice—Lehigh distinguished 


Where a 15- and 40-cent per hundredweight location differential for Class I 
producer milk received at a plant in the Central and Western zones, 
respectively, within the marketing area over the price for such milk 
received at a plant in the Eastern zone constitutes a valid and reasonable 
exercise of administrative discretion, is authorized by the act, is sup- 
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ported by substantial evidence in the promulgation hearing record upon 

which it is based, was issued on the basis of adequate notice, and is not 

a “trade barrier” held invalid in Lehigh Valley Cooperative Farmers, 

Inc. v. United States, 370 U.S. 76 (1962), the petitions are dismissed. 
Milton Eisenberg, of Strasser, Spiegelberg, Fried, Frank & Kampelman, 

Washington, D. C., for petitioners. 

John C. Chernauskas for respondent. 

Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a consolidation of three proceedings under section 8c 
(15) (A) of the Agricultural Adjustment Act (1933), as reenacted 
and amended by the Agricultural Marketing Agreement Act of 
1937 and subsequent amendments (7 U.S.C. 601 et seq.), involv- 
ing the validity of an amendment effective April 1, 1965, to Order 
No. 65, as amended, issued pursuant to the act and regulating the 
handling of milk in the Nebraska-Western Iowa marketing area. 
Petitioners are handlers regulated under the order and operate 
pool plants within the Nebraska-Western Iowa marketing area. 


The disputed amendment, in part, enlarged the marketing area, 
established three separate zones within such area as expanded 
and provided for Class I prices for milk to handlers partially on 
the basis of the zone in which the handler’s plant is located. Peti- 
tioners contend, in part, that the zone pricing established in the 
contested amendment is invalid because it is not supported by 
substantial evidence in the promulgation hearing record upon 
which it is based, it constitutes a trade barrier to the marketing 
of milk between zones within the marketing area in violation of 
section 8c (5)(G) of the act (7 U.S.C. 608¢ (5)(G)) and it 
creates class prices which are not uniform as to all handlers in 
contravention of sections 8c (5) (A) and (B) of the act (7 U.S.C. 
608c (5) (A) and (B)). Petitioners further allege that the per- 
tinent notice of hearing was defective. 


Answers were filed to the amended petitions in these proceed- 
ings by the Administrator, Consumer and Marketing Service, up- 
holding the validity of the challenged order. On August 17, 1965, 
the three proceedings were consolidated upon motion by petition- 
ers. On April 14, 1966, in lieu of an oral hearing, the parties 
stipulated as to the record in these proceedings and further stipu- 
lated and agreed as to certain facts. Subsequently, the parties 
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filed briefs. Petitioners were represented by Milton Eisenberg of 
Strasser, Spiegelberg, Fried, Frank & Kampelman, Attorneys at 
Law, Washington, D. C. and respondent was represented by John 
C. Chernauskas, Office of the General Counsel, United States 
Department of Agriculture. 


On June 20, 1967, Jack W. Bain, Hearing Examiner, Office of 
Hearing Examiners, United States Department of Agriculture, 
filed a report recommending that the petitions herein be dis- 
missed. Petitioners filed exceptions to the hearing examiner’s 
report. 


FINDINGS OF FACT 


1. Petitioner Fairmont Foods Company is a corporation or- 
ganized and existing under the law of the State of Nebraska whose 
principal place of business and general offices are located at 3201 


Farnum Street, Omaha, Nebraska. This petitioner is a handler 


regulated under Order No. 65, as amended, issued pursuant to the 


act and regulating the handling of milk in the Nebraska-Western 
Iowa marketing area. Fairmont Foods Company operated milk 
plants in Lincoln, North Platte and Mitchell, all in the State of 


Nebraska and in the Eastern, Central, and Western zones, re- 
spectively, established under the order. 


2. Petitioner Gillette Dairy, Inc., is a corporation organized and 
existing under the law of the State of Nebraska whose principal 
place of business is located at 700 East Omaha Avenue, Norfolk, 


Nebraska, This petitioner is a handler regulated under Order No. 


65, as amended and owns and operates milk plants located in 
Norfolk and Chadron, both in the State of Nebraska and in the 


Eastern and Western zones, respectively. The plant located in 
Chadron, Nebraska, is known as Staska Dairy. 


8. Petitioner Sheridan Dairy, Inc., is a corporation organized 


and existing under the law of the State of Nebraska whose princi- 
pal place of business is located in Gordon, Nebraska, in the West- 
ern zone. This petitioner is a handler regulated under Order No. 


65, as amended. 


4. A notice was issued July 15, 1964 (29 F.R. 9802) of a hear- 
ing to begin August 10, 1964 in Omaha, Nebraska, with respect 
to proposed amendments to the order regulating the handling of 


milk in the Nebraska-Western Iowa marketing area. Such notice 
reads, in part, as follows: 
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The public hearing is for the purpose of receiving evidence 
with respect to the economic and marketing conditions which 
relate to the proposed amendments, hereinafter set forth, 
and any appropriate modifications thereof, to the tentative 
marketing agreement and to the order... 


Proposed by the Nebraska-Iowa Nonstock Cooperative 
Milk Association: 


Proposal No. 1. Amend § 1065.6, Nebraska-Western Iowa 
Marketing area, by adding the territory within the following 
counties in the State of Nebraska: Banner, Box Butte, 
Cheyenne, Daws, Deuel, Garden, Kimball, Morrill, Scotts- 
bluff, Sheridan and Sioux. .. 


Proposal No. 6. Revise § 1065.51 to read as follows: § 
1065.51 Class prices. 


Subject to the provisions of §§$ 1065.52 and 1065.53 the 
class prices per hundredweight shall be as follows: 

(a) Class I milk. The price per hundredweight of Class I 
milk containing 3.5 percent butterfat shall be the basic formu- 


la price for the preceding month, plus $1.40... 


Proposal No. 8. Revise paragraph (a) of § 1065.53 to read 
as follows and add new paragraphs (c) and (d) as follows: 


§ 1065.53 Location adjustments to handlers. 


(a) For milk received from producers at a pool plant 


(or diverted to a nonpool plant) located more than 80 miles 
by shortest highway distance as measured by the market 
administrator, from the nearest of the City Halls in Chadron, 
Grand Island, Lincoln, Norfolk, North Platte, Omaha, and 


Scottsbluff, Nebraska, and disposed of as Class I milk or as- 


signed to Class I pursuant to paragraph (b) of this section, 
the price computed pursuant to § 1065.51 shall be reduced by 
12 cents, plus 1.5 cents for each 10 miles or fraction thereof 
that such distance exceeds 90 miles. 


—$_$ 


(c) For milk received from producers at plants located in 
Dawson, Furnas, Frontier, Gosper, Keith, Lincoln, Perkins, 
and Red Willow Counties in the State of Nebraska, and which 
is classified as Class I milk, the price computed pursuant to 


§ 1065,.51(a) shall be increased 15 cents, 
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(d) For milk received from producers at plants located 
in Banner, Box Butte, Cheyenne, Dawes, Deuel, Garden, 


Kimball, Morrill, Sheridan, Sioux, and Scottsbluff Counties 


in the State of Nebraska and which is classified as Class I 
milk, the price computed pursuant to § 1065.51(a) shall be 
increased 40 cents. ... 


Proposed by the Milk Marketing Orders Division, Agricul- 
tural Marketing Service: 


Proposal No. 12. Make such changes as may be necessary 
to make the entire marketing agreement and the order con- 


form with any amendments thereto that may result from this 
hearing. 


5. Upon the basis of the evidence introduced at the hearing, the 
Deputy Administrator, Agricultural Marketing Service (present- 
ly the Consumer and Marketing Service), issued a recommended 


decision December 4, 1964 (29 F.R. 16920), and time was given to 


file exceptions. A decision by an Assistant Secretary was issued 
February 4, 1965 (30 F.R. 1857), and reads, in part, as follows: 


1. Expansion of the marketing area. The marketing area 
should be expanded to include the entire Nebraska panhandle, 


This consists of the eleven counties of Banner, Box Butte, 
Cheyenne, Dawes, Deuel, Garden, Kimball, Morrill, Scotts 
Bluff, Sheridan, and Sioux. 

These counties consist almost entirely of sparsely populated 


range lands. Comprising almost 14,000 square miles, the total 


population of the eleven counties according to the 1960 census 
is less than 105,000 persons. In the entire area there are only 
four communities having a population as great as 5,000. 


The largest of these, Scottsbluff, had a population of 13,377 
in 1960. 


There are located within the proposed area at the present 
time five unregulated plants which would become fully regu- 
lated if the marketing area were expanded as recommended. 


There is also an unregulated plant at Lusk, Wyo., which has 


some distribution within the area. The percentage of milk 
which it distributes in Nebraska, however, is not sufficient 
for the plant to meet the pool plant requirements of the order. 
Thus it would be a partially regulated plant under the expand- 


ed order. 











FAIRMONT FOODS COMPANY et al. 1031 
Cite as 26 A.D. 1026 


There are two additional plants in the area, one at Gering 
and the other at Bridgeport, which are producer-handler op- 


erations, If they maintain their producer-handler status they 
would be exempt from all but the reporting provisions of 
the order. 


In addition to the unregulated plants above mentioned, 
milk is disposed of throughout the entire area by plants 


which are presently regulated under both the Nebraska-West- 
ern Iowa order and the Eastern Colorado order. 


The five plants which would become subject to full regula- 
tion receive milk from 40 producers, three of whom are locat- 


ed in Wyoming, and the remainder of whom reside in the 


j panhandle counties. These are the only Grade A producers 
in the entire area. The three Wyoming producers and 31 of 
| the 37 Nebraska producers are members of the Nebraska- 
Iowa Nonstock Cooperative Milk Association, the major co- 


operative supplying milk to regulated handlers under the 


present order. This association is the proponent of the pro- 
} posal to expand the marketing area to include the counties 
} in the western part of the State. 


| The handling of milk in the eleven panhandle counties is 


in the current of, or burdens, obstructs, or affects interstate 
commerce. As noted above, three of the 40 producers who 
regularly supply handlers located therein reside in Wyoming. 
In addition milk from a Wyoming plant is regularly disposed 


of in portions of the area under consideration, At least one 


of the unregulated handlers located in western Nebraska 
operates routes in the State of Wyoming. 


- 


; Approximately one-half of the milk disposed of in the 
eleven-county area at the present time originates in plants 


regulated under the Nebraska-Western Iowa marketing order 


or under the Eastern Colorado marketing area. Between 25 
and 35 percent of the regulated distribution in the area 
originates at plants located in the State of Colorado which 


are regulated by the Eastern Colorado marketing order. 


Milk from the regulated plants, particularly those regu- 
lated under the Nebraska-Western Iowa order, is distributed 
throughout the entire eleven-county area. Two of the five 


plants in the proposed area are affiliated with plants regu- 
lated under the present order. They procure from the af- 
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filiated plants all of the cottage cheese and byproducts and 


some of the milk in special types or sizes of containers which 


are distributed on their routes. Other plants in the area also 
rely on regulated plants for specialty items. 


All five plants rely on the Nebraska-lowa Nonstock Co- 
operative Milk Association to furnish supplemental milk when 


it is needed. This milk originates at plants which are regu- 
lated under the present order. 


At times surplus milk has been transferred to a manufac- 
turing plant at Johnstown, Colorado. Some of the five plants 
now rely on the cooperative association to handle seasonal 
surpluses of milk which may occur. At times milk has been 
moved from the farms of the three Wyoming producers men- 
tioned above to the receiving station operated by the coopera- 
tive at Grand Island, a pool plant under the order. 


In support of its proposal to add the panhandle counties 
to the marketing area the cooperative stated that the move 
would create greater stability in the market and make it 
easier for it to fulfill its commitments to handlers, both those 
now regulated and those unregulated handlers whom they 
service. At the present time three of the five handlers pur- 
chase their full supply from the Nebraska-lowa Nonstock 
Cooperative Milk Association. Generally this milk is delivered 
directly to plants from the farms of the producers located in 
that area. The cooperative also occasionally supplies supple- 
menta! milk to plants which do not regularly purchase milk 
from its members. 


This supplemental milk has been supplied by shifting local 
producers from the plants which they normally supply to 
those plants which are short of milk. However, if those plants 
normally supplied by the cooperative did not have milk avail- 
able, supplemental supplies could either be moved from the 
cooperative’s supply lant at Grand Island, Nebr., or producers 
could be transferred from regulated plants at the extreme 
western part of the present marketing area to the unregu- 
lated plants. In the latter instance, milk would then have to 
be moved from Grand Island to the plants from which the 
producers were transferred since these plants would normal- 
ly be in relatively short supply at the same time as the pan- 
handle plants. 
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The milk which the cooperative association disposes of to 


presently unregulated plants is classified and priced by agree- 
ment according to the provisions of the present order. It was 
stated that the cooperative association had been given as- 
surance that it would be permitted to audit the records of 
the handlers to verify the utilization of its milk. It appears 


that this privilege has never been exercised. 


The producers residing in Nebraska are paid prices com- 
parable to those received by other members of the association 
who are producers as defined in the present order. The three 
Wyoming producers, however, are paid prices which are fix- 
ed by a Wyoming State regulation. These prices are some- 


what higher than the prices received by Nebraska-Western 
| Iowa producers. 


Those plants which buy milk from nonmember producers 


purchase such milk at prices comparable to those paid for 
milk purchased from the cooperative association. 


Inclusion of the panhandle counties in a marketing area 
would tend to stabilize marketing conditions, remove in- 

equities that may now exist between panhandle dairy farm- 

| ers and member producers under the order, and facilitate the 
task of the cooperative association in performing its market- 
ing functions. 


At the present time the reserve supplies for plants in the 
eleven-county area are carried by the producers whose milk 
is regulated under the present order. The plants in the pan- 
handle area are predominately bottling plants engaged pri- 

marily in bottling fluid milk. They have no surplus disposal 

facilities. They tend to receive from producers only suf- 

ficient milk to take care of their bottling requirements. 

Therefore, the seasonal surplus associated with the supple- 
mental milk needed for bottling in the short season by these 
plants is identical with the marketing order. 


The small seasonal surpluses which may occur in the pan- 
} handle plants are transferred to the order pool. Whenever 
the milk of the farmers in the panhandle is received at regu- 
lated plants, they become producers under the order and this 
} milk shares in the market pool. Since this milk is surplus to 
the needs of the market, it places on the order pool the burden 
of the seasonal surplus of the panhandle farms. 
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When milk is needed in the panhandle counties it would 
be more economical for the cooperative association to shift 
producers to that area from the western-most plants now 
regulated and move milk from Grand Island to the plant 
from which the milk was taken than to haul milk from the 
receiving station at Grand Island to plants at Scottsbluff or , 
Chadron. 


However, because the panhandle plants are not now regu- 
lated, if the producers are transferred to the panhandle plants 
such producers lose their status as producers while the milk is 
off the market and the milk ceases to be subject to regula- 
tion under the order. If the producers were considered as ) 
diverted, their milk would be subject to a location differential 
which at Scottsbluff would result in a price 25.5 cents lower 
than the uniform price paid at pool plants. 





Similarly, when surpluses occur in the western part of the 
State it would be more economic to move excess supplies to 
presently regulated plants which could use it for Class I 
and direct to the Norfolk manufacturing plant of the coopera- 
tive nearby supplies of milk which otherwise would go to 
bottling plants. When this occurs the dairy farmers whose 
milk is received at regulated plants become producers under } 
the order any day that their milk is received at a regulated 
plant. Thus, this transfer adds to the milk in the pool only 
the excess milk from the panhandle plants thereby increasing 
the percentage of Class II milk in the pool and reducing the 
uniform price accordingly. On the other hand, if the milk 
were first received at panhandle plants and then transferred 
to the Norfolk plant it would be other source milk and would 
not affect the pool, but the expenses involved in such trans- 
portation would be extremely uneconomical. If the entire 
area were under one order the cooperative would be in a ; 
position to move milk in the most economical manner with- 
out affecting the pool in any way. Thus the marketing area 
recommended herein is practicable in view of these marketing 
conditions. 


ee 


At the present time handlers in the panhandle area are 
buying milk at lower prices and have a competitive advantage 
over handlers regulated under the Eastern Colorado order 
where the Class I price is substantially higher than the price 
which they are presently paying for milk. Because the price 
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they presently pay does not reflect the cost of transportation 
to the panhandle they likewise enjoy a substantial competi- 
tive advantage over handlers regulated under the Nebraska- 
Western Iowa order who dispose of milk in the panhandle 
counties. As noted above, sales by handlers regulated under 
these orders are approximately one-half of the total sales 
in the area and of this amount between 65 and 75 percent 
originates at plants regulated under the Nebraska-Western 
Iowa order. 


Presently regulated handlers who appeared at the hear- 
ing, with the exception of two who are affiliated with plants 
in the panhandle area, favor the expansion of the marketing 
area. One of the handlers operating both a regulated and 
an unregulated plant did not oppose expansion of the mar- 
keting area but was opposed to any increase in the level of 
the Class I price in the panhandle counties. The question of 
class pricing will be discussed below. . . 


6. Class I price. The Class I differential should be main- 
tained at its current level at plants in the eastern portion of 
the present marketing area. At plants in the western portion 
of the present marketing area, however, the Class I dif- 
ferential should be increased 15 cents to $1.55 per hundred- 
weight, while in the extreme western portion of Nebraska 
the differential should be fixed at $1.80 per hundredweight. 


Specifically the differential of $1.55 should apply at plants 
located in Dawson, Furnas, Frontier, Gosper, Keith, Lin- 
coln, and Red Willow Counties, Nebraska. These counties have 
been designated as the Central zone. The differential of $1.80 
would be applicable in the panhandle counties of Banner, Box 
Butte, Cheyenne, Dawes, Deuel, Garden, Kimball, Morrill, 
Sheridan, Sioux and Scotts Bluff. These counties have been 
designated as the Western zone. At plants located outside the 
marketing area (all plants which would be regulated under 
the order at the present time are located in the marketing 
area) the Class I price would be that applicable at the near- 
est pricing zone in the marketing area, subject to a location 
differential. 


The addition to the marketing area of the eleven counties 
in the Nebraska panhandle points out and intensifies the 
need for a reconsideration of the pricing pattern in the 
Nebraska-Western Iowa marketing area. At the present time 
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the Class I price is identical throughout the marketing area. 
The price in the western portion of the area does not reflect 
the cost of moving milk from the areas where supplemental 
supplies must be obtained. Neither does it reflect a proper 
alignment with other markets in the vicinity. 


During the months of short supply supplemental milk is 
needed by the plants located in the Central and Western 
zones. The cost of moving milk from the Grand Island re- 
ceiving station in the Eastern zone to plants in the Central 
zone is approximately 15 cents per hundredweight, while the 
cost of moving milk from Grand Island to plants in the West- 
ern zone is approximately 40 cents per hundredweight. 


Approximately the same differences would be reflected in 
the transportation cost of milk moved from the surplus pro- 
ducing areas of Minnesota and Wisconsin. In the past, milk 
has been procured from these areas when local producer 


receipts were insufficient to meet the Class I requirements 
of the market. 


The maintenance of proper price alignment between com- 
peting markets is also an important consideration in establish- 
ing Class I prices under an order. The marketing area as 
defined herein abuts both the Eastern Colorado and the 
Black Hills marketing areas. 


Although there is presently no milk being sold by handlers 
located in the Chadron-Scottsbluff area into the Eastern 
Colorado or Black Hills marketing areas, there is no reason 
to assume this will continue to be the case when these handlers 
become fully regulated. The uncertainty regarding the status 
of partially regulated handlers which existed until August 
1, 1964, undoubtedly had an inhibiting effect on the expansion 
of sales by unregulated handlers into regulated markets. 


However, as noted above, Eastern Colorado handlers dis- 
tribute substantial quantities of milk in the western part of 
Nebraska. There is a great deal of competition in this area 
between presently unregulated handlers, and handlers regu- 
lated under both the existing Nebraska-Western Iowa order 
and the Eastern Colorado order. In addition, at least one 
handler regulated under the Nebraska-Western Iowa order 
distributes milk into the Eastern Colorado order from its 
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plant at North Platte which is in the proposed Central pric- 
ing zone. 


The receiving station of the Nebraska-Ilowa Nonstock 
Cooperative Association at Grand Island qualified as a pool 
supply plant under the Eastern Colorado order through ship- 
ments from that plant during the fall of 1963. (Official 
notice is taken of the market administrator’s 1963 bulletins 
for Federal Order No. 137.) During this same period a num- 
ber of the cooperative’s members located in western Nebraska 
shipped their milk directly to Eastern Colorado pool plants 
and thereby qualified as producers under that order. 


It is evident, therefore, that there must be proper align- 
ment of prices between handlers located in western Nebraska 
and those regulated under the Eastern Colorado order. If the 
Nebraska prices are too low relative to those in Eastern 
Colorado, Order 187 handlers would be at a competitive dis- 
advantage for sales within their own marketing area. Also, 
dairy farmers who constitute the local supply for western 
Nebraska handlers would be encouraged to become associated 
with the Eastern Colorado pool to take advantage of the 
higher prices. 


A differential of $1.80 over the basic formula at Scotts- 
bluff would result in a Class I price at an Order 65 pool 
plant at that location almost identical to the Class I which 
would be applicable at such plant if it were fully regulated 
under the Eastern Colorado order. The proposed differential 
of $1.55 at North Platte would result in handlers in this area 
being on an approximately equal competitive basis with 
Scottsbluff handlers in the cost of milk delivered to Scotts- 
bluff. At the same time handlers in this $1.55 zone will not 
be at a disadvantage with Grand Island distributors because 
these handlers will have incurred additional transportation 
costs in delivering milk to North Platte. 


The distribution from the plant at North Platte is greater 
in the areas where an increase in the Class I price is proposed 
than its eastward distribution. The handler operating this 
plant also operates a pool plant at Lincoln so that he may 
minimize any competitive disadvantage with respect to east- 
ward sales from his North Platte plant. 


The supply of milk at North Platte has not been adequate to 
fulfill Class I needs plus a reasonable reserve. The coopera- 





1038 AGRI. MKTG. AGREEMENT ACT, 1937 
Cite as 26 A.D. 1026 


tive has found it necessary to transfer milk from its Grand 
Island receiving station to the plant at North Platte. A re- 
alignment of prices at this location is thus necessary. The 
proposed increase should tend to attract an adequate supply 
of milk in this area. 


Handlers in the western part of the State opposed the pro- 
posed increase in the Class I price. When North Platte and 
Grand Island were regulated under the Platte Valley mar- 
keting order before its merger with the Omaha-Council 
Bluffs-Lincoln order the price was 10 cents higher than the 
price at Omaha. Subsequently such price was reduced to the 
same level as the Class I price in Omaha. 


Decisions issued in 1958 (23 F.R. 948) and 1961 (26 F.R. 
9717) denied proposals that the Class I price at North Platte 
be higher than the Omaha Class I price. The reason given 
for the 1958 denial was that North Platte plants had sub- 
stantial eastward distribution and they would, therefore, be 
at a competitive disadvantage with respect to such sales. In 
1961 it was concluded that no increase was appropriate since 
prices equal to those in Omaha had attracted an adequate 


supply of milk. 


There have been a number of significant changes since 
the evidence on which these decisions were based was receiv- 
ed. The Eastern Colorado milk order is now in effect. The 
Class I price under this order is $.70 higher than the Class I 
price applicable at North Platte. This higher price has re- 
sulted in producers located in western Nebraska shipping 
their milk to Eastern Colorado pool plants. The association 
has found it economical to transfer milk from its Grand 
Island plant to Denver handlers at the Order No. 137 Class I 
price, while at the same time paying the Nebraska-Western 
Iowa Class I price for milk imported from Minnesota to 
supply handlers in the Omaha-Lincoln area. Also packaged 
products are being distributed in the Eastern Colorado mar- 
keting area from a plant located at North Platte. 


A representative of the Denver Milk Producers, Inc., a 
cooperative representing a majority of the producers in the 


Eastern Colorado market, proposed a differential of $1.715 
at North Platte. He stated that this price would be necessary 


to bring about Class I price alignment between North Platte 
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and Denver. The competition for sales in the North Platte 
zone is mainly between local handlers and those in the Grand 
Island area, while the volume of sales by the North Platte 
handler into the Eastern Colorado marketing area is compara- 
tively small. Adoption of a differential higher than $1.55 in 
the North Platte zone would place these handlers at a serious 


disadvantage with their major competitors and is therefore 
not appropriate. 


As noted above, the proposed differentials at North Platte, 
Chadron and Scottsbluff recognize the additional transporta- 
tion cost which would be necessary to deliver supplemental 
milk to these points rather than to Omaha from the usual 
sources of such milk. During certain months of 1963 and 
1964 the major cooperative found it necessary to import 
supplemental milk. This milk was obtained from sources in 
Iowa, Minnesota and Wisconsin and supplied to handlers in 
Omaha and Lincoln, Nebraska. At times when milk is in 
short supply, the cooperative has redirected bulk tank routes 
normally received at its Grand Island receiving station for 
transfer to plants in the Omaha and Lincoln areas to plants 
in the western part of the State. Otherwise it might have 


been necessary to import milk to supply these plants. It is 
obviously more economical to have supplemental milk from 


Minnesota received at Omaha or Lincoln instead of North 
Platte. 


The proposed Class I differentials would result in sub- 
stantial equity among all handlers competing for sales in the 
major population centers in the marketing area. The pro- 
posed conforming change in uniform prices to producers 
would also tend to assure handlers that an adequate supply 
of milk will continue to be available locally. 


Handlers who operate plants in the Central and Western 
zones of the marketing area raised objections in their ex- 
ceptions to the proposed Class I prices in these areas. These 
exceptions are overruled for the reasons set forth above. ... 


Some of the evidence in support of the findings and conclusions 
of the decision with respect to Class I price differentials may 


be found at pages 24-26, 32-35, 39-47, 50, 53-54, 58, 60, 67, 168, 
186-187, 199-205, 210-222, 229-239, 243, 246-247, 251-258, 261- 
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275, 284-285, 304, 314-315, 332 and 348 of the promulgation hear- 
ing record and exhibits No. 10, 27, 28, 30-36 and 30 thereof.! 


6. The order amending Order No. 65, as amended, effective 
April 1, 1965, was issued by an Assistant Secretary February 19, 


1965 (80 F.R 2522). The amending order reads, in part, as 
follows: 


§ 1065.51 Class prices. 


Subject to the provisions of §§ 1065.52 and 1065.53 the 
class prices per hundredweight shall be as follows: 


(a) Class I milk. The basic formula price for the preced- 
ing month plus $1.40 for pool plants located in the Eastern 
zone; plus $1.55 in the Central zone; and plus $1.80 in the 
Western zone.... 


§ 1065.53 Location adjustment to handlers. 


(a) For milk received from producers at a pool plant (or 
diverted to a nonpool plant) located outside the marketing 
area and disposed of as Class I milk or assigned Class I 
location adjustment credit pursuant to paragraph (b) of 
this section, and for other source milk for which a location 
adjustment is applicable, the Class I price shall be that ef- 
fective pursuant to § 1065.51(a) at the nearest of the cities 
specified below, subject to a reduction of 12 cents if such 
plant is more than 80 miles from the city hall in such city, 
plus an additional 1.5 cents for each 10 miles or fraction 
thereof that such distance exceeds 90 miles: Chadron, Grand 
Island, Lincoln, Norfolk, North Platte, Omaha and Scotts- 
bluff, all in the State of Nebraska... . 


CONCLUSIONS 
I 


We are presented again with the question of the validity of a 
provision of an order issued pursuant to the act which establishes 
a price differential or differentials on producer milk received at a 
regulated handler’s plant and utilized in Class I. Cf., e.g., In re 
Hygeia Dairy Company, 19 A.D. 257, 282-287 (1960), affirmed 
S.D.Tex., September 14, 1964; In re Sunny Hill Farms Dairy 


1. Petitioners do not contest the inclusion of the 11 counties of the Nebraska panhandle, 
that is, the Western zone, within the marketing area and do not challenge the evidentiary 


support for the findings of the decision of the Secretary in connection with the expansion 
of the marketing area. 
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Company, 26 A.D. 201 (1967), appeal pending. Specifically, the 


amendment effective April 1, 1965, to Order No. 65, as amended, 
regulating the handling of milk in the Nebraska-Western Iowa 
Marketing area, enlarged such marketing area, established three 
zones therein, the Eastern, Central and Western zones, and pro- 


vided, in effect, for a price differential of 15 and 40 cents per 


hundredweight, respectively, for Class I producer milk received 
at a plant in the Central and Western zones over the price for 
such milk received at a plant in the Eastern zone. Prior to the 


amendment the Western zone was not part of the marketing area 


and no price differential was in effect in the then-existing mar- 


keting area. One of the petitioners operates a plant in each of 
the 3 zones, one operates a plant in the Western and Eastern 
zones and the third petitioner operates a plant only in the West- 


ern zone. Petitioners complain solely about order pricing in the 
Western and Central zones. 


Petitioners contend that the zone pricing established in the con- 
tested amendment is invalid, in part, since it creates class prices 
which are not uniform as to all handlers in contravention of sub- 


sections 8c (5) (A) and (B) of the act (7 U.S.C. 608¢ (5) (A) 


and (B)).2 However, the former subsection of the act does not 
require absolute uniformity of pricing. Rather, such subsection 
authorizes, in orders issued pursuant thereto, adjustments from 
uniform minimum prices for the locations at which delivery of 
milk is made to regulated handlers. Cf. Wawa Dairy Farms, Ince. 
v. Wickard, 149 F.2d 860 (3d Cir. 1945) ; Green Valley Creamery, 
Inc. v. United States, 108 F.2d 342 (1st Cir. 1939); In re Ideal 
Farms, Inc., 18 A.D. 1 (1959), aff’d 181 F. Supp. 62 (D.N.J. 
1960) ; In re Hygeia Dairy Company, supra; In re Sunny Hill 


Farms Dairy Company, supra. 


Section 1065.51 (a) of the order provides for adjustments in 
payment upon such basis. The fact that the contested differentials 


2. Subsection 8c (5)(A) reads, in part, as follows: 

(5) Milk and its products; terms and conditions of orders. 

In the case of milk and its products, orders issued pursuant to this section shall contain 
one or more of the following terms and conditions, and ... no others: 

(A) Classifying milk in accordance with the form in which or the purpose for which it 
is used, and fixing, or providing a method for fixing, minimum prices for each such use classi- 
fication which all handlers shall pay, and the time when payments shall be made, for milk pur- 
chased from producers or associations of producers. Such prices shall be uniform as to all 
handlers, subject only to adjustments for (1) volume, market, and production differentials 
customarily applied by the handlers subject to such order, (2) the grade or quality of the 
milk purchased, and (3) the locations at which delivery of such milk, or any use classifica- 
tion thereof, is made to such handlers. .. . 

Subsection 8c (5)(B) of the act relates to payments to producers and is not pertinent to 
petitioners’ complaint herein. 
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are contained in section 1065.51 entitled ‘“‘Class prices” rather than 
section 1065.53 entitled ‘‘Location adjustment to handlers” does 
not alter this conclusion. The latter section deals basically with 
differentials on Class I milk received at a pool plant located out- 
side the marketing area, there being no such plant at the time of 
the issuance of the disputed amendment, and on other source 
milk and section 1065.51 is concerned with such differentials on 
Class I milk received at a pool plant located within the market- 
ing area. Petitioners would substitute form for substance. The 
statute does not require that adjustments from uniform prices 
for the locations at which delivery of milk is made to handlers be 
placed in any particular section of an order, be called by any 
particular name or even be of a particular type. Nor is the ration- 
ale for the establishment of location differentials limited to the 
one advanced by petitioners. See, e.g., In re Ideal Farms, Inc., 
supra. In addition, petitioners compare that part of the notice of 
hearing dealing with differentials and the order issued and at- 
tempt to draw conclusions therefrom. An examination of the 
notice and the order indicates that the disputed amendment achiev- 
ed the result proposed in the notice but in a slightly different 
form. An order issued pursuant to the act need not adopt as its 
terms and conditions the exact proposals advanced at the hearing 
by interested members of the milk industry. Cf. Queensboro Farms 
Products, Inc. v. Wickard, 187 F.2d 969 (2d Cir. 1943); In re 
Hygeia Milk Company, supra, at pp. 283-284; In re Belle-Vernon 
Milk Company, 138 A.D. 447, 481-482 (1954); In re Pestel Milk 
Company, 6 A.D. 85 (1947), aff’d in Charles W. Allen v. Brannan 
(S.D.Ohio 1950). 


Furthermore, Blair v. Freeman, 370 F.2d 229 (D.C. Cir. 1966) 
is of no assistance to petitioners. The Court in the Blair case in- 
validated adjustments from uniform prices under the order regu- 
lating the handling of milk in the New York-New Jersey market- 
ing area based on the location of the producer’s farm. Such is not 
the case in the contested amendment. Rather, the adjustments 
contained in section 1065.51 are clearly based upon “the location 
of delivery to the handler, the terms in which the Act speaks” 
Blair v. Freeman, supra, at p. 237. 


II 


We turn now to petitioners’ complaint with respect to the al- 
leged inadequacy of the notice of hearing of the pertinent pro- 
mulgation hearing. Petitioners’ contentions in this regard are 








FAIRMONT FOODS COMPANY et al. 1043 
Cite as 26 A.D. 1026 


totally lacking in merit. Petitioners, in effect, are contending that 
the hearing notice should or must specify the type or substance 
of the evidence to be adduced at the hearing. That is not the func- 
tion of a notice of hearing. It is the issues to be considered, and 
not the scope of the evidence to be introduced in support thereof, 
which the notice must detail. Cf. United States v. Wrightwood 
Dairy Co., 127 F.2d 907 (7th Cir. 1942) ; In re Ideal Farms, Inc., 
et al., supra. It is then the function of the hearing officer to deter- 
mine the relevancy and admissibility, in the light of the notice, 
of matters submitted for introduction into evidence. 


Specifically, petitioners contend that “At no time prior to the 
hearing was notice given to the parties that price alignment 
among adjacent markets was to be one of the issues at the hear- 
ing on the amending Order” and that, therefore, the pertinent 
notice was inadequate and misleading. Proposal No. 6 contained 
in the notice dealt, in part, with Class I pricing under the order 
subject to the provisions of section 1065.53 entitled ‘‘Location ad- 
justments to handlers” and proposal No. 8 proposed specific 
price differentials for each of the areas which were later designat- 
ed as the Central and Western zones (see Finding of Fact 4). In 
fact, the price differentials proposed in the hearing notice are the 
same as those which were adopted, in effect, in the disputed 
amendment. The notice was patently adequate to support the 
order issued. Cf. United States v. Wrightwood Dairy Co., supra; 
Pearson v. Walling, 188 F.2d 655 (8th Cir. 1943); Willapoint 
Oysters, Inc. v. Ewing, 174 F.2d 676 (9th Cir. 1949), cert. denied 
338 U.S. 860 (1949); In re Terrace Park Dairy, 12 A.D. 1383 
(1953); In re Belle-Vernon Milk Company, supra; In re Ideal 
Farms, supra. 


Moreover, the relevancy and materiality of prices for milk in 
markets nearby or adjacent to the proposed expanded marketing 
area under the order to the issue of pricing under such order is 
clear. Cf. In re Hygeia Dairy Company, supra; In re Sunny Hill 
Farms Dairy Company, supra. It seems to us that petitioners and 
other interested parties should have anticipated that on the basis 
of the notice all economic and marketing factors pertinent to 
milk prices would or could be considered at the hearing, includ- 
ing the prices paid for milk in nearby markets.* This is especially 
so since the record demonstrates that milk from such markets 


3. The notice of hearing specifically provided that ‘“‘The public hearing is for the purpose 
of receiving evidence with respect to the economic and marketing conditions which relate to 
the proposed amendments . . . and any appropriate modifications thereof .. .” (29 F.R. 9802). 
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was sold in the proposed enlarged marketing area under the order 
and petitioners, each of whom distributed milk at least in the 
Western zone, were undoubtedly aware of this fact. In addition, 
it does not appear that any objection was raised at the hearing 
to the admission into evidence of matters dealing with prices in 
adjacent markets and, in fact, the representative of one of peti- 
tioners could and did cross examine with respect thereto. Also, 
petitioners and other interested parties at the hearing did not 
request a continuance or claim surprise by reason of such evidence. 


In reality, much of petitioners’ complaint here, and for that 
matter elsewhere in these proceedings, goes to the weight and 
consideration given in the decision of the Secretary to the evidence 
adduced at the hearing in connection with prices for milk in ad- 
jacent markets rather than with the relevancy of such evidence 
or the adequacy of the hearing notice (see Finding of Fact 5). 
We cannot say in this quasi-judicial proceeding that the Secre- 
tary, in his quasi-legislative capacity, could not consider such 
evidence or assign the importance which he did to milk pricing 
in pertinent surrounding markets and to the problem of align- 
ment of prices between markets.‘ In addition, the economic and 
marketing conditions found in the decision clearly demonstrate, 
at the least, potential disorderly marketing in the marketing area 
as proposed to be enlarged and in surrounding markets in the 
absence of the contested price differentials. The Secretary need 
not stand powerless or shut his eyes to possible disruptive factors 
or eventualities. Cf. e.g., In re Hygeia Dairy Company, supra, at 
p. 278 and cases cited therein. Section 2 (1) of the act (7 U.S.C. 
602 (1)) declares it to be the policy of the act “to establish and 
maintain” orderly marketing conditions (emphasis supplied) .5 


It is concluded on the basis of the matters set forth in the per- 
tinent decision of the Secretary that the contested location dif- 


4. Nor were the prices in the contested amendment established contrary to the standards 
set forth in section 8c (18) of the act (7 U.S.C. 608¢ (18)), as contended by petitioners. 
Surely, prices for milk in adjacent markets is clearly an important element potentially or 
actually affecting the milk supply in the regulated market. 

5. Section 2 (1) of the act (7 U.S.C. 602 (1)) declares it to be the policy thereof to 
establish and maintain such orderly marketing conditions for agricultural commodities in 
interstate commerce as would establish parity prices, and section 8c (18) (7 U.S.C. 608¢ (18)) 
modifies this to provide for the prices therein described. Thus, it is the statutory policy, in 
part, to establish and maintain an orderly market to bring about and maintain the statutory 
price level. In re Copiah Guernsey Dairy Cooperative, Inc., 16 A.D. 1193 (1957); In re 
Beatrice Foods Co. 15 A.D. 767 (1956), aff'd, Beatrice Foods Co. v. Benson (N.D. Okla. 
1957), 16 A.D. 177 (1957); In re Terrace Park Dairy, 12 A.D. 1383 (1953); see Wm. H. 
Heinemann Creameries, Inc., and Kewaskum Dairy Company v. Benson (E.D.Wis, 1953). See 
also United Milk Producers of New Jersey v. Benson, 225 F.2d 527, 529 (D.C. Cir. 1955); 
Grant v. Benson, 229 F.2d 765 (D.C. Cir. 1955), cert. denied 350 U.S. 1015 (1956). 
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ferentials, that is, section 1065.51 (a), constitute a valid and rea- 
sonable exercise of administrative discretion. Cf. Wawa Dairy 
Farms, Inc. v. Wickard, supra; Green Valley Creamery, Ine. v. 
United States, supra; In re Hygeia Dairy Company, supra; In re 
Sunny Hill Farms Dairy Company, supra. “The background and 
legislative history of the Agricultural Marketing Agreement Act 
of 1937, as amended, leaves no doubt that Congress gave the 
Secretary broad discretion in its administration.” Queensboro 
Farm Products, Inc. v. Wickard, supra, at p. 977. The “terms of 
the Order are largely matters of administrative discretion” and 
the technical details “are left to the Secretary and his aides.” 
Stark v. Wickard, 321 U.S. 288, 310 (1944). The responsibility of 
selecting the means of achieving the statutory policy and the 
relationship between the remedy selected and such policy are 
peculiarly matters for administrative competence. American 
Power & Light Co. v. Securities and Exchange Commission, 329 
U.S. 90, 112 (1946) ; Secretary of Agriculture v. Central Roig Re- 
fining Co., 388 U.S. 604, 613-614 (1950). 


III 


Petitioners attack the evidentiary support for the contested 
differentials. The decision of the Secretary upon which such dif- 
ferentials are based is set forth in Finding of Fact 5. Briefly, the 
basic reasons stated therein for the adoption of the disputed zone 
pricing differentials are that the Class I price in the western 
portion of the marketing area as proposed to be extended ‘“‘does 
not reflect a proper alignment with other markets in the vicinity” 
(30 F.R. 1861) and that such price does not include or reflect the 
cost of moving supplemental milk in the months of short supply 
from the supply areas where such milk must be obtained. 


Contrary to petitioners’ contentions, the record amply sup- 
ports such findings.® In fact, the record is replete with testimony 
and documentary evidence with respect to milk prices in ad- 
jacent markets, the competitive picture with respect to milk 
supply and distribution in the Central and Western zones and 
nearby markets, transportation costs for the movement of milk 
to and from Federally regulated markets abutting the enlarged 
Order No. 65 marketing area, the threat of disorderly marketing 
conditions resulting from the absence of zone pricing, and many 
other matters relevant to the question of milk pricing in the 


6. See Finding of Fact 5 for a listing of some of the pages of transcript and exhibits in 
support thereof. 
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Nebraska-Western Iowa marketing area as extended in relation 
to other nearby markets. As noted earlier, petitioners may and 
do disagree, perhaps, with the materiality of, or the conclusions 
to be drawn from, such evidence, but can hardly prevail in an 
attack based on the alleged absence of substantial evidence in 
support of the findings contained in the decision of the Secretary 
in connection with alignment between prices in the market in- 
volved and other relevant markets. Transportation costs within 
the expanded marketing area are also clearly set forth in the 
record. Further, the evidentiary support for the findings with 
respect to the need for supplementary supplies of milk is adequate 
to sustain such findings. Evidence adduced at the hearing demon- 
strated that the marketing area as enlarged by the disputed 
amendment is a deficit market for milk on an annual basis, that 
supplemental supplies of milk are imported almost every month 
of the year into such area by the major producer cooperative in 
the market, principally from Minnesota and Wisconsin, that the 
cost of importing such supplemental supplies are shared by all 
handlers in the proposed marketing area including those in the 
Western zone, that milk has an increased value as it moves west 
from the areas of surplus production, that is, Minnesota and Wis- 
consin, and that while there are seasonal surpluses of milk in the 
Western and Central zones, to some extent supplemental supplies 
are imported into the Central and Western zones. The evidence 
emphasized by petitioners is only a small segment of the pertinent 
hearing record and does not destroy the validity of the substantial 
evidence in support of the decision. 


Petitioners further complain of the establishment of zone pric- 
ing in the amended order in the light of prior decisions of the 
Secretary rejecting price differentials between parts of the pres- 
ent marketing area. It should be stated at this point, perhaps, 
that a particular decision of the Secretary containing a deter- 
mination to adopt or reject price differentials or zone pricing 
within a marketing area “does not necessarily establish a ‘true’ 
test” for their adoption or rejection “to be utilized under all cir- 
cumstances, or estop in the Secretary from considering other and 
additional factors in making this determination or in assigning 
weight to the various factors under consideration.” Jn re Mills 
Dairy Products Company, et al., 20 A.D. 541, 562 (1961), affirmed 
315 F.2d 828 (4th Cir. 1963), cert. denied 375 U.S. 819 (1963). 
See also, In re Hygeia Dairy Company, supra, at p. 292. 
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Apparently, petitioners refer to decisions resulting from hear- 
ings held in 1961 and 1957, respectively, relating to the then 
Omaha-Lincoln-Council Blufs and Platte Valley marketing orders. 
These orders were merged to create Order No. 65 which, as a 
result of the contested amendment effective April 1, 1965, was 
expanded to include the 11 counties of the Nebraska panhandle, 
i.e., the Western zone under the amended order. The Secretary 
specifically recognized and noted in the decision upon which the 
disputed amendment was based that in the prior decisions pro- 
posed price differentials between the Class I price at North 
Platte and the Class I price at Omaha were not adopted. How- 
ever, the addition of the Nebraska panhandle into the marketing 
area under Order No. 65 required a reassessment of pricing with- 
in such marketing area and the Secretary found changed condi- 
tions or “a number of significant changes” warranting a dif- 
ferent result (see Finding of Fact 5). The existence of, and the 
wide disparity between Class I prices under, the Eastern Colorado 
order and the Nebraska-Western Iowa order and the consequences 
resulting or flowing therefrom were found by the Secretary to 
require a change of approach. The prior decisions of the Secretary 
did not prevent a different result in the light of new and changed 
circumstances. 


IV 


Petitioners protest that the zone pricing contained in the con- 
tested amendment constitutes a ‘‘trade barrier” in conflict with 
section 8c (5) (G) of the act (7 U.S.C. 608¢ (5) (G))," as con- 
strued in Lehigh Valley Cooperative Farmers, Inc. v. United 
States, 370 U.S. 76 (1962), in that the differentials established 
thereunder will inhibit the flow of milk from the Western and 
Central zones into the Eastern Colorado and Black Hills market- 
ing areas and the Eastern zone under Order No. 65, as amended. 
In the Lehigh case, the issue was the validity of compensatory 
payments, measured by the difference between order Class I and 
Class III prices, required to be made by a handler operating a 
nonpool or unregulated plant who distributed some Class I milk 
within the marketing area. The Court found that the rate of pay- 
ment was invalid because not reasonably related to the differences 
in cost of milk as between regulated and unregulated handlers. We 


7. Section 8c (5)(G) reads as follows: 

(G) No marketing agreement or order applicable to milk and its products in any market- 
ing area shall prohibit or in any manner limit, in the case of the products of milk, the 
marketing in that area of any milk or product thereof produced in any production area in 
the United States. 
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are not here concerned with the disposition of nonpool milk by 
an otherwise unregulated handler, but with location differentials 
which are applied to a fully regulated handler and which are 
“based upon actual differences in the value of milk in different 
parts of the marketing area. Cf. In re Hygeia Dairy Company, 
supra.” In re Sunny Hill Farms Dairy Company, supra, at p. 215. 


Moreover, section 8c (5) (G), by its terms, does not encompass 
petitioners’ complaint with respect to the existence of an alleged 
“trade barrier” in the marketing of milk from the Western and 
Central zones outside the marketing area under the order, that 
is, in the Eastern Colorado and Black Hills marketing areas. Nor 
have petitioners introduced any evidence herein to establish that 
section 1065.51 (a) results in such prices as would economically 
prohibit or limit the movement of milk from the Western and 
Central zones to points outside the marketing area or even into 
the Eastern zone under the order.® Cf. In re Lewes Dairy, Inc., 
25 A.D. 709 (1966), reversed 25 A.D. 1832 (D.Del. 1966), appeal 
pending. It is clear from the record that the zone prices established 
in the order are closely aligned to prices under the Eastern 
Colorado and Black Hills orders and result in equality of pricing 
between, or perhaps even some price advantage to, petitioners 
over Eastern Colorado and Black Hills handlers rather than 
“trade barriers”. In any event, that section 8c (5)(G) of the 
act does not apply to the issue presented herein, is seen from the 
legislative history thereof. See discussion of legislative history 
of section 8c (5)(G) in Lehigh Valley Cooperative Farmers, Inc. 
v. United States, supra, at pp. 91-97. In other words, we have dif- 
ficulty understanding the relevancy of section 8c (5) (G) in this 
controversy. Cf. also In re Lewes Dairy, Inc., supra. 


It is recognized, and it was recognized in the pertinent decision 
of the Secretary, that petitioner Fairmont’s plant at North Platte, 
Nebraska, might experience some competitive disadvantage with 
respect to eastward sales from such plant, that is, sales in the 
Eastern zone.® The decision states in this regard that ‘The dis- 
tribution from the plant at North Platte is greater in the areas 
where an increase in the Class I price is proposed than its east- 
ward distribution” and that “The handler operating this plant 





8. In this regard, petitioner Fairmont’s major witness at the promulgation hearing testified 
that “‘price has been no deterent to handlers in moving milk long distances both east and 
west.” 

9. As stated above, there is no suggestion in the record of the promulgation hearing or in 
the record of this proceeding that such competitive disadvantage was such as to constitute a 
“trade barrier.” Also, the record herein does not indicate that the other 2 petitioners have 
sales from their plants in the Western zone to points outside thereof. 
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also operates a pool plant at Lincoln so that he may minimize 
any competitive disadvantage with respect to eastward sales from 
his North Platte plant.” (Emphasis supplied) (30 F.R. 1862). 
The Secretary was presented in the amendatory process in con- 
troversy with the conflicting interests of the handlers regulated 
or to be regulated under the order. An examination of the per- 
tinent decision demonstrates an attempt to effect or reach an 
equitable regulatory scheme and to assure a continued adequate 
supply of milk. “Of course, there may be some resultant damage 
to a handler or producer in the enforcement of the Act but this 
lack of perfection does not destroy the validity of the Order... 
Absolute equality is not demanded to sustain the operation of the 
Order. If the Secretary cannot ‘produce complete equality, for 
the variables are too numerous,’ he ‘fulfills his role when he makes 
a reasoned’ Order. Mitchell v. Budd, 350 U.S. 478, 480, 76 S. Ct. 
527, 531-532, 100 L.Ed. 565 (1965).” United States v. Howeth M. 
Mills et al., 315 F.2d 828, 838 (4th Cir. 1963), cert. denied 375 
U.S. 819 (1963). We are of the opinion that the Secretary did 
just that in the issuance of the order effective April 1, 1965, that 
is, he made a “reasoned” order. It seems clear to us that the 
Class I pricing proposed by petitioners contained the seeds of and 
would have resulted in disorderly marketing conditions. The dis- 
tribution of handlers under the order generally follows an east 
to west pattern. Petitioners would ignore the actual competitive 
distribution of milk in the marketing area.'® 


In view of the foregoing, the amended petition in each proceed- 
ing should be dismissed. The many contentions of the parties 
presented for the record have been considered and whether or 
not specifically mentioned herein, any suggestions, requests, etc., 
inconsistent with the decision are denied.'! 


ORDER 


The relief requested by petitioners is denied and the amended 
petition in each proceeding is dismissed. 


Copies hereof shall be served upon the parties. 





10. In the light of our conclusions herein to the effect that the contested differentials reflect 
the proper pricing of producer milk received at a pool plant in the Western and Central 
zones and utilized in Class I, the competitive disadvantage possibly experienced by petitioner 
Fairmont’s North Platte plant in its eastward distribution of milk is not violative of the due 
process clause. In re Central Dairy Products Co., 12 A.D. 303 (1953) and cases cited therein. 
See also, e.g., Bowles v. Willingham, 321 U.S. 503, 518 (1944). 

11. The hearing examiner properly granted respondent’s motion to strike matters which 
are not part of the record of these proceedings. 
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(No. 11,450) 


In re JEROME KLOCKER, d/b/a BLUE VALLEY DAIRY. AMA Docket 
No. M 76-3. Decided October 30, 1967. 


Producer-handler—Status under order 


Petitioner, a bona fide producer-handler under the order, did not lose such 
status by reason of a contract whereby the producer-handler leased a 
dairy herd and hired the lessor as his employee due to the unique facts 
presented and the setting in which the contract was created. 


Orville W. Robbins, Selby, S. D., for petitioner. 
John A. Campbell for respondent. 
Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under section 8c (15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), involving the validity of obli- 
gations imposed against petitioner as owing to the producer- 
settlement and administrative assessment funds under Order No. 
76, as amended, issued under the act and regulating the handling 
of milk in the Eastern South Dakota marketing area. Petitioner 
contests the determination of the market administrator for the 
order that he lost his status as a producer-handler thereunder and 
that, therefore, petitioner was a pool plant handler under the 


order. The Acting Deputy Administrator, Consumer and Market- 
ing Service, filed an answer December 13, 1966, upholding the 
market administrator’s determination with respect to petitioner’s 
status under the order and the charges resulting therefrom. 


A hearing was held March 1, 1967, before Will Rogers, Hearing 
Examiner, Office of Hearing Examiners, United States Depart- 
ment of Agriculture, in Selby, South Dakota. At the hearing, 
petitioner was represented by Orville W. Robbins, Attorney at 
Law, Selby, South Dakota, and respondent was represented by 
John A. Campbell, Office of the General Counsel, United States 
Department of Agriculture. After the hearing the parties filed 
briefs. On July 26, 1967, the hearing examiner filed a report con- 
taining proposed findings of fact and conclusions and recommend- 
ing that the petition be dismissed. Petitioner filed exceptions to 
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the hearing examiner’s report and oral argument was held before 
the Judicial Officer on October 17, 1967. 


FINDINGS OF FACT 


1. Petitioner, Jerome Klocker, is an individual doing business 
as Blue Valley Dairy whose address is Hoven, Potter County, 
South Dakota. Petitioner is a handler under Order No. 76, as 
amended, issued under the act and regulating the handling of milk 
in the Eastern South Dakota marketing area. 


2. Petitioner, since April 1, 1964 and prior thereto, operated a 
milk processing plant on his farm located in Potter County, South 
Dakota. Petitioner purchased a 480-acre farm in 1949 and com- 
menced a dairy farm operation thereon in 1955. In 1956, he con- 
structed a milk plant on the farm from which fluid milk was 
distributed during the period involved herein on routes both with- 
in and outside the marketing area regulated under Order No. 76. 
During the period April 1964 through December 1966, petitioner’s 
disposition of milk from such plant on routes within the marketing 
area ranged from 22.7 percent of his sales in April 1964 to 57.6 
percent of such sales in December 1966. 


8. Since 1962, petitioner has been the sole owner of all land, 
buildings, machinery, equipment and facilities of both the dairy 
farm and milk processing plant located thereon. Petitioner’s in- 
vestment in such properties up to the date of the hearing was 


approximately $190,000, with an indebtedness thereon of approxi- 
mately $50,000. 


4, Prior to April 1, 1964, petitioner owned 200 head of dairy 
cows located on his dairy farm on which petitioner owed a mort- 
gage indebtedness of $18,000. On April 1, 1964, petitioner sold 
the 200 cows to Darrel Rausch, Hoven, South Dakota, for a total 


of $50,000 and on the same day leased back and repurchased the 


cows and employed Rausch as a farm employee by means of the 
following contract: 


LIVESTOCK LEASE AND PURCHASE AGREEMENT 


THIS INDENTURE, made this 1st day of April, 1964, 


by and between Darrel Rausch, party of the first part and 
lessor, and Jerome Klocker as the party of the second part 
and lessee, both of Hoven, South Dakota, P. O., WITNESS- 
ETH: 
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That the party of the first part in consideration of the 
rents and covenants hereinafter mentioned does hereby de- 


mise, lease and let unto the party of the second part, and the 


party of the second part does hereby hire and take from the 
party of the first part, the following livestock, viz: 200 head of 
Holstein Dairy Cows, TO HAVE AND TO HOLD the said 


livestock unto the lessee, his heirs and assigns for and during 


the full term of seven years from and after the 1st day of 
April, 1964 for dairy purposes at the farm and dairy plant 
of the lessee, known as “Blue Valley Dairy” approximately 
two miles west of the City of Hoven, in Potter County, South 


Dakota. 


And the lessee agrees to and with the lessor to pay as rent 
for the use of said cows the sum of $61356.96 payable 
monthly at the rate of $730.44 per month in advance on the 


lst day of each month during the term of this lease with the 
first such rental due and payable on April 1, 1964. 


And the lessor does by virtue of these presents hereby 
give and grant unto the lessee the option of purchasing said 


cows at the expiration of this lease for the said sum of 
$61,356.96 plus the sum of $1.00 in cash, and in the event of 


the exercise of this option to purchase by the lessee, the rents 
paid by lessee under this lease together with the additional 
sum of $1.00 in cash shall then constitute payment of the 


purchase price of said livestock in full. This option shall be 


exercised by the lessee by giving notice to the lessor in writ- 


ing by ordinary mail, mailed at the City of Hoven, South 
Dakota, by ordinary mail within thirty days after the expira- 
tion of this lease, and in the event this option is exercised, 


the lessor upon receipt of the said sum of $1.00 in cash shall 


execute and deliver a good and sufficient bill of sale conveying 


and transferring said livestock to the lessee, free of all taxes, 
liens and encumbrances. 


As a further consideration and stipulation of this lease 


and agreement, the party of the second part does hereby hire 
the party of the first part to do the daily work and labor of 


feeding, milking, and caring for said livestock at the farm 
and dairy plant of party of the first part known as “Blue 


Valley Dairy’, approximately two miles west of the City of 
Hoven, in Potter County, South Dakota and the party of the 


first part does hereby accept such employment and agree to 
care and feed and milk said milk cows in a manner and style 


| 
| 
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according to the usual course of good dairy cow, husbandry 


for and during the full term of this lease and agreement, sub- 


ject to the conditions, and in accordance with the terms and 
agreements of the parties herein contained. 


The obligations of party of the first part under the employ- 
ment agreement hereinbefore set forth shall consist of feed- 


ing, caring for and milking said milk cows for party of the 
second part, and to do the work and labor of raising, the feed 
for said cows on the farm of party of the second part on the 


tract of land owned by party of the second part consisting of 


480 acres used for feed and pasture purposes in connection 


with said dairy business on said farm and to do all work and 
labor necessary and incidental thereto. 


For this faithful performance of said employment, the 
party of the first part shall receive the sum of .26¢ per gallon 
on the first 500 gallons of raw milk and .29¢ per gallon on all 


gallons of raw milk in excess of the first 500 gallons received 
at the milk plant of the party of the second part, per day, out 
of which the party of the first part shall himself pay and 


stand the cost of all commercial feed purchased for the sus- 


tenance of said milk cows, veterinary expense, the necessary 
seed for raising feed for said cows and the costs of any labor 
which party of the first part shall hire to assist him in carry- 


ing out said employment agreement. In addition to the re- 


muneration hereinbefore mentioned, the party of the first 


part shall have and take as his own, all cash proceeds of sur- 
plus milk sold from said “Blue Valley Dairy’? business to 
cheese plants including the cheese plant known as Hoven 


Dairy Corporation at Hoven, South Dakota and other outlets 
for such surplus milk. The term “surplus milk” as used herein 


means all milk produced from said herd of 200 milk cows 
which is not processed and hauled out and delivered to regu- 
lar grade A retail and wholesale milk customers of said Blue 


Valley Dairy milk plant business, 


It is specifically stipulated by and between the parties here- 
to that the employment agreement herein contained shall con- 
tinue so long as said 200 head of milk cows shall produce for 
delivery to the milk plant of party of the second part, not less 


than 600 gallons of, raw milk per day. In the event that the 


milk production from said milk cows shall at any time fall 
below said minimum amount of 600 gallons per day, the em- 
ployment of party of the first part by party of the second part 
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under this agreement shall be immediately terminable at the 
option of party of the second part upon his giving to party of 
the first part 10 days notice of termination of such employ- 
ment. In such event, the said employment of party of the 


first part by party of the second part under this agreement 


shall immediately cease and terminate upon such notice given 
to party of the first part by party of the second part. 


It is further stipulated and agreed that party of the second 
part shall make available to party of the first part the ma- 
chinery needed for raising feed for said milk cows on lessee’s 
farm free of cost to party of the first part. 

It is further stipulated and agreed by and between the 
parties hereto that said stock cows shall at no time be re- 
moved from the farm of the lessee during the term of this 
lease, except upon the express consent of the lessee. 


It is further stipulated and agreed that so long as the em- 
ployment of party of the first part under this agreement shall 


continue, that the party of the first part shall be paid his 


remuneration for raw milk received at the milk plant of said 
“Blue Valley Dairy’? upon monthly settiements which shall 
be made on the last day of each month by the parties hereto 
during the full term of said employment agreement. 


It is contemplated by the parties that certain of said milk 


cows may become non-productive, or suffer from illness, or 
need to be culled from said herd during the term of this agree- 
ment, and for purposes of keeping said herd in the required 


number of 200 head, it is agreed that the party of the second 


part shall have the right to select from the increase of said 
milk cows, all animals necessary to replace any of said milk 
cows which are culled and sold from said herd for any reason 
or shall die from any cause during the term of this lease and 


agreement. 


IN TESTIMONY WHEREOF, the parties have hereunto 
affixed their signatures this 1st day of April, 1964. 


Darrel Rausch 


Lessor 


Jerome Klocker 


Lessee 
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5. In fixing the gross rent and repurchase price for the 200 


cows, petitioner and Rausch considered the cows as leased and 
sold back to petitioner for the same amount Rausch paid, that is, 
$50,000, plus interest thereon at the rate of 6 percent per annum 


with principal and interest payable in monthly installments of 
$730.44 for a period of 7 years for a total price of $61,356.96. 


The monthly remuneration to Rausch for his services included 
the monthly lease and repurchase payment. 


6. The 200 dairy cows in question were never removed from 


petitioner’s dairy farm. During the period involved herein, peti- 


ticner’s sole source of milk for use at his plant was this dairy herd 
except for the months of September and October 1964 when peti- 
tioner purchased and received at his plant direct from members 


of the Aberdeen Milk Producers Association 27,087 and 27,770 
pounds of milk, respectively. 


7. The market administrator for the order determined that as 
of April 1, 1964, petitioner was no longer a producer-handler 
under the order and billed petitioner as owing to the producer- 


settlement fund for the period April 1964 through December 1966 


a total of $19,729.67 and as owing to the administrative assess- 
ment fund for such period a total of $1,523.59. Petitioner has not 
paid such sums. 


8. During part of the period involved herein, that is, from 
April 1, 1964 to May 1, 1965, the order defined a producer-handler 
as follows: 

§ 1076.13 Producer-handler 


Producer-handler means any person who operates a dairy 
farm and a distributing plant but who receives no milk from 
other dairy farmers or from sources other than pool plants. 


Effective May 1, 1965,, the producer-handler definition was amend- 
ed to read as follows: 


§ 1076.9 Producer-handler 


Producer-handler means any person who is both a dairy 
farmer and the operator of a distributing plant, and who 
meets the qualifications specified in paragraphs (a) and (b) 
of this section: 


(a) Receipts of fluid milk products at his plant are solely 
milk of his own production and from pool plants of other 
handlers; and 
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(b) The maintenance, care and management of the dairy 
animals and other resources necessary to produce the milk 
and the processing, packaging and distribution of the milk 
are the personal enterprise and the personal risk of such 
person. 


CONCLUSIONS 


We are not presented herein with the situation where a milk 
handler enters into an elaborate contractual arrangement with 
persons who had supplied milk to him as producers in a trans- 
parently fictitious attempt by the handler to qualify for exemption 
from regulation as a producer-handler under an order issued 
pursuant to the act. See Fred A. Brown, et al. v. United States, 
367 F.2d 907 (10th Cir. 1966) cert. denied 387 U.S. 917 (1967) ; 
Elm Spring Farm, Inc. v. United States, 127 F.2d 920 (1st Cir. 
1942); Cosgrove v. Wickard, 49 F. Supp. 282 (D.Mass. 1943). 
Kather, this proceeding involves a contest of a determination by 
the market administrator for Order No. 76, as amended, that 
petitioner, who had qualified as a bona fide producer-handler, 
lost such status by reason of his contract with Darrel Rausch set 
forth in Finding of Fact 4.1 


The respondent admits that “a leasing agreement for dairy cows 
per se’ does not deprive “a producer-handler of his exempt status 
under the Order.” Respondent further states that “But where, as 
here, such agreement provides for remuneration to the lessor (for 
services performed in connection with the dairy operation) based 
on the volume of milk produced by the dairy herd and utilized by 
the lessee, and where, as here, the lessor must pay certain costs 
incidental to the production of milk, as well as the taxes on the 
herd, it is difficult to see how such relationship differs from the 
usual arrangement between a producer and handler, or how such 
arrangement completely shifts the risk of production to the lessee, 
or how the production of such herd can be considered own produc- 
tion of the lessee-petitioner.” 


The record herein discloses that petitioner commenced dairy 
farming in 1955, that he has a substantial investment in land, 
buildings and equipment necessary to the production, processing 
and distribution of milk and that until April 1, 1964, petitioner 


1. It is clear from the record, and respondent does not dispute, that petitioner during the 
period involved herein was “the operator of a distributing plant” and that “the processing, 
packaging and distribution of the milk are the personal enterprise and the personal risk of” 
petitioner. See Finding of Fact 8. 
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owned the dairy herd here in question. In short, petitioner was 
clearly a producer-handler at least from some date in 1962 until 
April 1, 1964. On this latter date, petitioner entered into the con- 
tract set forth in Finding of Fact 4. The dairy herd never left 
petitioner’s farm and petitioner’s substantial equipment, buildings 
and land devoted to the production of milk continued to be utilized 
for such purpose. Rausch made no payment to petitioner for use 
of such facilities.” 


At the hearing herein, petitioner testified as to legitimate busi- 
ness reasons for his agreement with Rausch, that is, the difficulty 
of attracting and retaining a reliable herdmaster and the asquisi- 
tion of capital as a result of the sale of the herd to Rausch. 
Further, petitioner contends that the method of payment to 
Rausch for his services was devised to give incentive to such em- 
ployee for the proper performance of his duties and that the obli- 
gations imposed by such contract upon Rausch for the payment 
for additional feed and veterinary services were likewise designed 
to act as incentives to the proper performance of his duties. 


We do not have here any elements of a sham transaction to 
effect a bogus producer-handler status. Cf., e.g., Elm Spring Farm, 
Ine. v. United States, supra. Admittedly, the use of milk from a 
leased herd is not determinative of the question of satisfaction of 
the requirements of the “producer-handler” definition contained 
in the order. Section 1076.13 of the order in effect during part of 
the period in controversy, that is, during the period April 1, 1964 
to May 1, 1965, defined a producer-handler to mean, in part, “any 
person who operates a dairy farm and a distributing plant.” It is 
clear, it seems to us, in the setting presented that petitioner met 
those requirements. Petitioner exercised the powers of manage- 
ment, supervision, direction and control of the dairy herd and 
farm and such farm was his investment or risk. Surely, the pro- 
ducer-handler need not personally perform the physical acts inci- 
dent to the production of milk. This is not required with respect 
to the operation of the processing plant, as pointed out by peti- 
tioner. Further, petitioner has established herein, we believe, that 
Rausch was in reality as well as in form his employee. 


Effective May 1, 1965, more specific requirements for producer- 
handler status were enacted. (See Finding of Fact 8.) Briefly, 
section 1076.9 requires, in pertinent part, that a “producer- 
handler” be a dairy farmer and that the “maintenance, care and 





2. The relationship between petitioner and Rausch clearly “differs from the usual arrange- 


ment between a producer and handler” in these respects. 
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management of the dairy animals and other resources necessary 
to produce the milk. . . are the personal enterprise and risk of” 
the producer-handler. It appears to us that the production of the 
milk utilized at petitioner’s plant continued to be the enterprise 
and risk of petitioner subsequent to the agreement of April 1, 
1964. That agreement did not deprive petitioner of the responsi- 
bility for the management, supervision and control of the dairy 
herd and farm and the risks incident to the production of milk or | 
alter the fact that the production of milk on petitioner’s farm was 
the “personal enterprise” of petitioner. | 


“The regulatory scheme embodied in the Order is an intensely 
practical business, and the question now before us is not to be 
determined by a purely abstract inquiry as to who had ‘title’ to 
the cows which produced the milk.” Elm Spring Farm, Inc. v. 
United States, supra, at p. 926. It is concluded, on the basis of the 
peculiar or unique facts set forth in the record and especially in 
view of the setting in which the contract of April 1, 1964, was 
created, that petitioner was a producer-handler as defined in the 
order during the period in controversy except for the months of 
September and October 1964. (See Finding of Fact 6.) * Accord- 
ingly, the pertinent contested obligations imposed upon petitioner 
are not “in accordance with law”. 

















In view of the foregoing, the market administrator should make 
appropriate adjustments in petitioner’s account to reflect our con- 
clusions. All contentions of the parties presented for the record 
have been considered and whether or not specifically mentioned 
herein, any suggestions, requests, etc., inconsistent with this de- 
cision are denied. 










ORDER 









The market administrator shall recompute petitioner’s financial 
obligation under the order for the months involved in accordance 
with the rulings made herein and shall make appropriate adjust- 
ments in petitioner’s accounts to reflect such rulings. 












8. Apparently, petitioner did not qualify in any event as a producer-handler under thhe 
order during the months of September and October 1964 as he received milk from other 
producers during these 2 months. 
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(No. 11,451) 


In re FITCHETT Bros., INc. AMA Dockets No. M 2-15, 27-124 and 
27-150. Decided October 12, 1967. 


Dismissal—Consent of parties 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


In these proceedings under section 8c (15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), the parties requested, in 
effect, that the petitions be dismissed with prejudice. Accordingly, 
the petition in each proceeding is hereby dismissed with prejudice. 


(No. 11,452) 


In re BREUNINGER DAIRIES, BALDWIN-FRANKFORD DAIRIES, INC., 
ABBOTTS DAIRIES, Division of Fairmont Foods Co., WAWA 
DAIRY FARMS-TURNER & WESCOTT, HARBISONS DAIRIES, Di- 
vision of Southland Corporation. AMA Dockets No. M 4-6, M 
4-7, M 4-8, M 4-9, M 4-10. Decided October 18, 1967. 


Withdrawal—Consent of parties 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER AUTHORIZING WITHDRAWAL 


In each of these proceedings under section 8c (15) (A) of the 
Agricultural Adjustment Act (1933), as reenacted and amended 
by the Agricultural Marketing Agreement Act of 1937 and sub- 
sequent amendments (7 U.S.C. 601 et seq.), counsel for petitioner, 
in effect, requested permission to withdraw the petition filed there- 
in and respondent does not object to such request. Accordingly, 
the petition filed in each proceeding is hereby considered with- 
drawn. 


LIST OF DECISIONS REPORTED 


OCTOBER 1967 


AGRICULTURE DECISIONS 


Packers and Stockyards Act, 1921 
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(No. 11,453) 


In re DALE OSWALD, d/b/a DALES SALES BARN. P&S Docket No. 
8857. Decided October 5, 1967. 


Weights—Improper operation of scales—Cease and desist—Consent 


Respondent, a market agency and dealer under the act, is ordered to cease 
and desist from knowingly using any scale, for the purpose of weighing 
livestock purchased or sold in commerce, which is not installed, main- 
tained and operated so as to insure accurate weights. 


Garrett N. Wyss for complainant. 
George E. Duis, Fargo, N.D., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed on June 8, 1967, by the Acting Administrator, Packers and 
Stockyards Administration, United States Department of Agricul- 
ture, charging respondent with violations of the Act and the regu- 
lations promulgated thereunder by the Secretary of Agriculture 
(9 CFR 201.1 et seq.), hereinafter referred to as the regulations. 


Respondent filed an answer on September 21, 1967, in which he 
admits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order, with findings and conclusions, for 
the purpose of this proceeding only, based on the allegations con- 
tained in the complaint. Complainant has recommended that the 
order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Dale Oswald, doing business as Dales Sales Barn, here- 
inafter referred to as the respondent, is an individual with his 
principal place of business located at Detroit Lakes, Minnesota. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the Dales Sales Barn stockyard, a posted stockyard under the 
Act, hereinafter referred to as the stockyard; 
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(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard, and buying and selling live- 
stock in commerce for his own account; and 


(3) Registered with the Secretary of Agriculture as a 
market agency and dealer to buy and sell livestock in commerce. 






























2. (a) Respondent, in connection with his market agency and 
dealer business at the stockyard, during the period 1965 to date 


maintained a livestock scale described and identified as Fairbanks- 
Morse serial No, 3566 H, equipped with a type registering weigh- 


beam, for use in weighing livestock for the purpose of purchase 
and sale. 





(b) Respondent, during the period November 30, 1966, 
through May 38, 1967, failed to maintain and operate the scale re- 


ferred to above so as to insure accurate livestock weights. On 


November 30, 1966, as shown on official test records and reports 
issued with respect to said scale, copies of which were delivered 
to respondent on such date, the amounts of error in weight values 


obtained through the use of said scale substantially exceeded the 
tolerances prescribed by the regulations (9 CFR 201.72-1 and 2). 


The scale was, accordingly, “rejected.” 


(c) Respondent was notified in writing on December 15, 
1966, and January 9, 1967, that the said scale was not in a condi- 


tion to give accurate livestock weights and that use of said scale 


in weighing livestock for the purpose of purchase or sale at the 
stockyard under such circumstances was contrary to the Act and 
regulations. Respondent was requested to have the scale repaired 


or replaced before using it. Notwithstanding such notices, re- 


spondent, during the period November 30, 1966, through May 3, 


1967, regularly used such scale for the purpose of weighing live- 
stock purchased and sold at the stockyard, without repairing it. 


CONCLUSIONS 


By reason of the facts set forth, sapra, respondent has wilfully 
violated sections 304, 307, and 312(a) of the Act (7 U.S.C. 205, 
208, 213(a)), and sections 201.71, 201.72-1, 201.72-2 and 201.75 
of the regulations (9 CFR 201.71, 201.72-1, 201.72-2, 201.75). 


Inasmuch as complainant has recommended that the order con- 
sented to by respondent be issued, the order will be issued. 
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ORDER 


Respondent shall cease and desist from knowingly using any 
scale, for the purpose of weighing livestock purchased or sold in 


commerce, which is not installed, maintained and operated so as 
to insure accurate weights. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 11,454) 


In re FRANKLIN NEELY, d/b/a MARKLE PIG COMPANY. P&S Dock- 


et No. 3852. Decided October 9, 1967. 


Records—Bonding requirements—Suspension of registration—Default 

Respondent is ordered to cease and desist from engaging in business under 
the act without being bonded therefor, is ordered to keep adequate rec- 
ords and is suspended as a registrant under the act until he complies 
fully with the bonding requirements. 


Garrett N. Wyss for complainant. 
G. Osmond Hyde, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 


filed September 13, 1967, to which respondent did not file excep- 
tions, are adopted as the final decision and order in this proceed- 
ing. 


This order shall become effective on the 6th day after service 
thereof upon respondent and copies hereof shall be served upon 


the parties, 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter called the act, instituted by a complaint filed 
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May 23, 1967, by the Acting Administrator, Packers and Stock- 


yards Administration, United States Department of Agriculture. 
Respondent is registered with the Secretary under the act as a 


dealer, and is charged with violating the act and the regulations 
by engaging in business as a dealer, buying and selling livestock 
in commerce for his own account, without (1) maintaining a 
reasonable bond or its equivalent, and (2) keeping adequate rec- 
ords. A copy of the complaint and a copy of the rules of practice 
were served upon the respondent May 25, 1967. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 202.9 of the 
rules of practice (9 CFR 202.9), failure to file an answer would 


constitute an admission of the facts alleged in the complaint and, 


in effect, a waiver of oral hearing. Respondent did not file an 
answer nor request a hearing, and on June 30, 1967, counsel for 
complainant filed a document recommending that an order issue 
directing respondent to cease and desist from engaging in busi- 


ness under the act without complying with the bonding provisions 


thereof, that he be instructed to keep and maintain various speci- 
fied books and records, and, further, that respondent be suspended 
as a registrant under the act until he complies fully with the 


bonding requirements of the act and the regulations. A copy of 
this recommendation was served upon respondent July 7, 1967. 





The matter was referred to G. Osmond Hyde, Chief Hearing 
Examiner, United States Department of Agriculture, for the 
preparation of a report without further investigation or hearing 


pursuant to section 202.9(c) of the rules of practice. 


PROPOSED FINDINGS OF FACT 





1. Respondent, Franklin Neely, is an individual whose address 
is Murfreesboro, Tennessee. Respondent does business as Markle 


Pig Company, and is now and was at all times material herein 


(1) registered with the Secretary of Agriculture under the act 
as a dealer to buy and sell livestock in commerce, and (2) engaged 
in business as a dealer buying and selling livestock in commerce 


for his own account. 





2. The surety bond which respondent maintained to secure 
performance of his dealer obligations under the act was termi- 
nated on February 10, 1966. Respondent was notified by certified 


mail on or about September 29, 1966, of such termination date, 
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and was informed that he would have to comply with the bonding 
requirements under the act and the regulations if he continued to 
engage in business as a dealer. Notwithstanding this notice, re- 


spondent has continued to engage in business as a dealer, buying 


and selling livestock in commerce for his own account, without 
filing and maintaining a reasonable bond or its equivalent, as re- 
quired by the act and the regulations. 

3. During the period January 1, 1967 to April 4, 1967, respond- 


ent failed to keep accounts, records and memoranda that fully 


and correctly disclosed all transactions involved in his business 
under the act. During such period respondent failed to keep and 
maintain purchase invoices, and purchase and sale summaries 
showing all purchases, sales, expenses and profits, 


PROPOSED CONCLUSIONS 


Respondent’s operations in business as a dealer under the act 
without an appropriate bond or its equivalent, in the circumstances 


set forth in Finding of Fact 2, constitutes a wilful violation of 


section 312(a) of the act (7 U.S.C. 213(a)) and sections 201.29 
and 201.30 of the regulations issued thereunder (9 CFR 201.29 
and 201.30.) See, e.g., In re Isom Martin, 8 A.D. 1247 (1949); 


In re Mart (Bill) White, 23 A.D. 1104 (1964); In re Rodney 
Shimek, 26 A.D. 857 (1967). In addition, respondent, by reason 


of the facts set forth in Finding of Fact 3, violated section 401 
of the act (7 U.S.C. 221) and section 201.46 of the regulations 
(9 CFR 201.46). See, e.g., In re Francis Longwell, 20 A.D. 724 


(1961) ; In re Leonard L. Smith, 24 A.D. 175 (1965) ; In re Royce 
Lehman Moore, 26 A.D. 230 (1967). It is concluded that the order 


recommended by complainant should be issued. 


PROPOSED ORDER 


Respondent shall cease and desist from engaging in business in 


any capacity for which bonding is required under the act and 
regulations without filing and maintaining a reasonable bond or 
its equivalent, as required by the act and the regulations there- 
under. 


Respondent shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in his 
business under the Packers and Stockyards Act, including pur- 
chase invoices, and purchase and sale summaries showing all 


purchases, sales, expenses and profits. 
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Respondent is suspended as a registrant under the act until 
he fully complies with the bonding requirements of the act and the 
regulations issued thereunder. At the request of respondent, when 
he demonstrates that he has complied with such requirements, a 
supplemental order will be issued in this proceeding terminating 
this suspension. 


(No. 11,455) 


In re WILLIAM BRYAN HARGETT AND RIDIE WARD HARGETT ATKINS, 
d/b/a HARGETT LIVESTOCK COMPANY. P&S Docket No. 3859. 
Decided October 10, 1967. 


Failure to pay—Records—Insolvency—Suspension of registration—Consent 


Respondents are ordered to cease and desist from failing to pay when due 
for livestock purchased and from issuing insufficient funds checks in 
payment thereof, are ordered to keep adequate records and are suspended 
as registrants under the act for 60 days and thereafter until no longer 
insolvent. 


James S. Krzyminski for complainant. 
Donald P. Brock, Trenton, N. C., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 





This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on June 14, 1967, by the Packers and Stockyards Ad- 
ministration, United States Department of Agriculture, charging 
respondents with violations of the Act and the regulations there- 
under (9 CFR 201.1 et seq.), hereinafter referred to as the regula- 
tions. 


Respondents filed an amended answer on September 14, 1967, 
in which respondents admit the jurisdictional allegations of the 
complaint, neither admit nor deny the remaining allegations, 
waive oral hearing and the report of the Hearing Examiner, and 
consent to the issuance of a specified order, with findings and 
conclusions, for the purpose of this proceeding only, based on all 
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allegations contained in the complaint. Complainant has recom- 
mended that the order consented to by respondents be issued. 


FINDINGS OF FACT 


1. (a) The respondents are individuals whose address is Route 
2, Richlands, North Carolina. 


(b) Respondents, at all times material herein, were partners 
doing business as Hargett Livestock Company and were engaged 
in the business of buying and selling livestock in commerce for 
their joint account. 


(c) Respondents, at all times material herein, were registered 
under the Act with the Secretary of Agriculture to engage in the 
business of a dealer buying and selling livestock in commerce, as 
partners doing business as Hargett Livestock Company. 


2. Respondents’ current liabilities exceed their current assets. 
As of March 29, 1967, respondents had current liabilities of 
$238,632.06 and current assets totaling $22,664.92, resulting in an 
excess of current liabilities over current assets of $215,967.14. 


3. Respondents, in connection with their operations as a dealer, 
on or about the dates and in the transactions set forth below, 
purchased livestock in commerce and failed to pay the purchase 
price of such livestock. 


No. of Head 
Where of 
Date Purchased Livestock Amount 
2-17-67 Bulloch Stock Yar 239 hogs $ 9,301.99 
Statesboro, Georgia 
3- 2-67 = = = 31 cattle 3,774.47 
8-19-66 Carolina Stock Yards 1 cattle 112.46 
Company, Silver City, 
North Carolina 
1-20-67 * - ue 10 hogs 1,297.34 
6 cattle 
2-10-67 n eM 1 hog 473.16 
2 cattle 
2-17-67 - ” - 23 cattle 3,038.24 
2-24-67 m - - 42 cattle 3,461.92 
3- 3-67 ” " = 10 hogs 553.97 
1 cattle 
12-23-66 Copeland and Wiley, 167 hogs 8,201.03 


Indianapolis Stock Yards 
Indianapolis, Indiana 








Date 
1-27-67 


2- 3-67 


2-17-67 
2-24-67 


2-10-67 
2-13-67 
2-17-67 
2-27-67 
8- 3-67 
3- 1-67 
2- 7-67 
2-28-67 
2-14-67 


2-21-67 
2-20-67 


2-27-67 


2- 6-67 


2-20-67 


2-27-67 
2-20-67 


3- 3-67 


2- 2-67 


2-16-67 


2-23-67 
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Where 
Purchased 


Farmers Livestock Market, 
Inc., Leesville, South Carolina 


” ” ” 


Greencastle Livestock Center 
Greencastle, Indiana 


Greencastle Livestock Center, 
Greencastle, Indiana 


Greenville Livestock Sales, 
Greenville, North Carolina 
Hill’s Stockyard, Kinston, 
North Carolina 


” ” ” 


Miles Stockyard 

Baxley, Georgia 

Riley’s Live Stock Market, Inc. 
North Wilkesboro, North Carolina 


” ” ” 


Shuman Livestock Market, 
Inc., Hagan, Georgia 
” ” ” 


” ” ”» 
Springfield Stockyards, Inc. 
Springfield, South Carolina 
Toombs County Stock 
Yard, Lyons, Georgia 
Wayne County Stock- 
yard, Jesup, Georgia 


No. of Head 
of 


Livestock 


3 
13 


24 


hogs 
cattle 
cattle 


1 hog 


97 
2 
38 


160 


160 


160 
160 
160 


5 
12 


30 
15 


. 
4 


84 


87 
11 


9 
8 


183 


37 
75 


74 


137 
47 


36 


226 


82 
36 
70 
18 


cattle 
hogs 
cattle 
hogs 


hogs 


hogs 
hogs 
hogs 
hogs 
cattle 
hogs 
cattle 
hogs 
cattle 
hogs 


hogs 
cattle 


hogs 
cattle 
hogs 


cattle 
hogs 
hogs 
hogs 
cattle 
cattle 


hogs 


hogs 
cattle 


hogs 
cattle 





Amount 


$1,522.01 


2,507.83 


10,930.37 
3,706.30 


6,958.91 
$ 6,860.16 


6,765.87 
7,009.94 
6,954.90 
1,465.78 


2,079.65 
699.57 
3,235.18 


3,039.26 
1,919.47 


1,602.83 
7,833.47 
6,219.41 


3,158.22 
9,421.19 


4,996.98 
8,370.89 
6,303.59 


4,041.51 
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4. Respondents, in connection with their operations as a dealer, 
on or about the dates and in the transactions set forth below, 
purchased livestock in commerce, and in purported payment 
therefor issued checks which were returned unpaid by the bank 
upon which they were drawn because respondents did not have 
sufficient funds on deposit in the account upon which such checks 


were drawn. 
Date Payee No.of Head Amount of Date Amount 
of of of Purchase of of 
Purchase Check Livestock Price Check Check 
2-21-67 Miles Stockyard 87 hogs $ 3,039.26 2-24-67 $ 3,055.78 


Baxley, Georgia 

2-20-67 Riley’s Live Stock 11 cattle 1,919.47 3- 1-67 1,919.47 
Market, Inc., North 
Wilkesboro, N. C. 


2- 6-67 Shuman Livestock 183 hogs 7,833.47 2-10-67 7,874.67 
Market, Inc., 
Hagan, Georgia 
2-20-67 7 os 75 hogs 2,901.71 2-27-67 6,077.47 
2-27-67 s ” 74 hogs 3,158.22 
2-20-67 Springfield Stock- 47 cattle 9,421.19 2-20-67 9,431.69 
yards, Inc., 137 hogs 
Springfield, South 
Carolina 
2- 2-67 Wayne County 226 hogs 8,370.89 2-26-67 8,419.31 
Stockyard 
Jesup, Georgia 
2-16-67 7 = 36 cattle 6,303.59 2-24-67 6,319.53 
82 hogs 
2-23-67 i ” 18 cattle 4,041.51 2-28-67 4,051.74 
70 hogs 
2-17-67 Bulloch Stock Yard 239 hogs 9,301.99 2-23-67 9,311.26 
Statesboro, Georgia 
12-23-66 Copeland and Wiley 167 hogs 8,201.03 1- 7-67 8,201.03 
Indianapolis, 
Indiana 
2- 3-67 Farmers Livestock 24 cattle 2,507.83 2-14-67 2,507.83 
Market, Inc., 1 hog 
Greenville, South 
Carolina 
2-17-67 = = 97 cattle 10,930.37 2-22-67 10,949.77 
2-10-67 Greencastle Live- 160 hogs 6,958.91 2-24-67 6,958.91 
stock Center, 
Greencastle, 


Indiana 
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5. Respondents, during the period from March 1, 1967, through 
March 29, 1967, failed to keep accounts, records and memoranda 
that would fully and correctly disclose all transactions involved 
in their business as a dealer in that during such period respond- 
ents (1) did not have (a) an accurate and up-to-date general 
ledger of accounts showing assets, liabilities, income, expenses, 
and net worth, (b) an accurate and up-to-date cash receipts and 
disbursements journal, (c) an accurate and up-to-date accounts 
receivable ledger, (d) an accurate and up-to-date accounts pay- 
able ledger, (e) an accurate and up-to-date record of checks 
issued and (f) an accurate and up-to-date record of outstanding 
checks; and (2) did not make or make and retain monthly recon- 
ciliations of bank accounts used in connection with such business. 


CONCLUSIONS 
By reason of the facts set forth in Finding of Fact 2 herein, 
respondents financial condition does not meet the requirements of 


the Act (7 U.S.C. 204). 


By reason of the facts set forth in Findings of Fact 3 and 4 
herein, respondents have wilfully violated section 312(a) of the 
Act (7 U.S.C. 213(a)) and section 201.43(b) of the regulations 


(9 CFR 201.43 (b)). 
By reason of the facts alleged in Finding of Fact 5 herein, 


respondents have wilfully violated section 401 of the Act (7 
U.S.C. 221). 


ORDER 


Respondents, individually and as partners with each other or 
with other persons, shall cease and desist from failing to pay, 
when due, the full purchase price of livestock purchased in com- 


merce; and from issuing checks in payment for livestock pur- 
chased in commerce without having and maintaining sufficient 


funds on deposit in the bank account upon which they are drawn 
to pay such checks. 

Respondents shall keep such acounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in 
their business as a dealer in commerce, including (a) a general 
ledger of accounts showing assets, liabilities, income, expenses 
and net worth, (b) a cash receipts and disbursements journal, 
(c) an accounts receivable ledger, (d) an accounts payable ledger, 
(e) monthly reconciliations of their bank accounts, (f) a record 
of checks issued; and (g) a record of outstanding checks. 
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Respondents are suspended as registrants under the Act for a 
period of 60 days and thereafter until they demonstrate that they 
are no longer insolvent. When respondents demonstrate that they 
are no longer insolvent, a supplemental order will be issued in 
this proceeding terminating such suspension after the 60 day 
period. 


This order shall become effective on the sixth day after service 
upon the respondents. Copies hereof shall be served upon the 
parties. 


(No. 11,456) 


In re WILLIAM M. PorRTER. P&S Docket No. 3885. Decided October 
10, 1967. 


Failure to pay—Insolvency—Suspension of registration—Consent order 


Respondent is ordered to cease and desist from failing to pay, when due, for 
livestock purchased and from issuing insufficient funds checks in pay- 
ment thereof and is suspended as a registrant under the act for 90 days 
and thereafter until no longer insolvent. 

James S. Krzyminski for complainant. 


Harold W. Ochsner, of Ochsner, Nobles & Baughman, Amarillo, Texas, 
for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 


et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on August 14, 1967, by the Packers and Stockyards 


Administration, United States Department of Agriculture, charg- 
ing respondent with violations of the Act and the regulations 


thereunder (9 CFR 201.1 et seq.), hereinafter referred to as the 
regulations. 


Respondent filed an answer on September 14, 1967, in which 
respondent admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, and alleges 
that respondent operated as a sole proprietor since December 28, 
1966. Respondent waives oral hearing and the report of the Hear- 
ing Examiner and consents to the issuance of a specified order, 
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with findings and conclusions, for the purpose of this proceeding 
only, based on the allegations contained in the complaint and 


answer. Complainant has recommended that the order consented 
to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Respondent is an individual whose address is Clarendon, 
Texas. 


(b) Respondent, at all times material herein, was engaged 
in the business of buying and selling livestock in commerce for 
his own account. 


(c) Respondent, at all times material herein, was registered 
under the Act with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce as a partner in the Carroll 
Creek Cattle Company, Clarendon, Texas, although respondent 
has been operating as a sole proprietor since December 28, 1966. 


2. Respondent’s current liabilities exceed his current assets. 
As of March 31, 1967, respondent had current liabilities totaling 
$446,459.74 and current assets totaling $12,423.98, resulting in 
an excess of current liabilities over current assets of $434,035.76. 


3. Respondent, in connection with his operations as a dealer, 


on or about the dates and in the transactions set forth below, 
purchased livestock in commerce and failed to pay the purchase 
price of such livestock. 


Date No. of Head 


1967 of Livestock Amount Seller 
February 18 72 $ 9,395.01 Parker Livestock Co. 
18 96 10,992.14 - 

18 96 10,837.51 
February 25 92 10,881.85 Parker Livestock Co. 
25 105 10,657.33 a 
26 70 9,296.60 8 
March 2 92 10,708.87 ” 
2 94 10,674.20 ” 
3 72 9,111.40 ” 
5 74 8,720.58 . 
9 92 10,106.54 - 
12 74 9,196.12 5 
11 91 13,349.04 Don Burson and True Burson 
11 20 2,493.40 Eddie Fortenberry 
11 45 6,261.93 Bailey Henderson 
2 98 11,187.18 Prairie Livestock Inc, 
4 120 11,307.96 ” 


10 96 10,781.30 wi 
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4, Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth below, 
purchased livestock in commerce and in purported payment there- 
for issued checks which were returned unpaid by the bank upon 


which they were drawn because respondent did not have sufficient 


funds on deposit in the account upon which such checks were 
drawn. 


Date of Amount No. of Head 

Name of Payee Check of Check of Livestock 
Parker Livestock Co. 2-23-67 $31,988.56 262 
= 2-27-67 11,648.30 92 
“s 2-28-67 21,416.86 175 
Don Burson and True Burson 3-11-67 13,349.04 91 
Eddie Fortenberry 3-11-67 2,493.40 20 
Bailey Henderson 3-11-67 6,261.93 45 

CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent’s financial condition does not meet the requirements 
of the Act (7 U.S.C. 204). 


By reason of the facts set forth in Findings of Fact 3 and 4 
herein, respondent has wilfully violated section 312(a) of the 
Act (7 U.S.C. 213(a)) and section 201.43(b) of the regulations 


(9 CFR 201.43(b)). Inasmuch as the complainant has recom- 
mended that the order consented to by respondent be issued the 
order will be issued. 


ORDER 


Respondent shall cease and desist from failing to pay, when due, 
the full purchase price of livestock purchased in commerce; and 


from issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit 
in the bank account upon which they are drawn to pay such 
checks. 

Respondent is suspended as a registrant under the Act for a 


period of 90 days and thereafter until he demonstrates that he is 


no longer insolvent. When respondent demonstrates that he is no 
longer insolvent, a supplemental order will be issued in this pro- 
ceeding terminating such suspension after the 90 day period. 


This order shall become effective on the sixth day after service 
upon respondent. 
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(No. 11,457) 


In re DONALD THADEN, d/b/a THADEN LIVESTOCK. P&S Docket 
No. 3870. Decided October 12, 1967. 


Failure to pay when due—Suspension of registration—Consent 


Respondent is ordered to cease and desist from failing to pay when due for 
livestock purchased and issuing insufficient funds checks in payment 
thereof and is suspended as a registrant under the act for 30 days. 


Samuel J. Harris for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed July 17, 1967, by the Packers and Stockyards Adminis- 
tration, United States Department of Agriculture, charging that 
respondent violated certain provisions of the Act and the regula- 
tions thereunder (9 CFR 201.1 et seq.). 


On September 22, 1967, respondent filed an amended answer 
in which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents to 
the issuance of a specified order with findings of fact and con- 
clusions based on the allegations of the complaint. Complainant 
has recommended that the order consented to by respondent be 
issued. 


FINDINGS OF FACT 


1. (a) Donald Thaden, d/b/a Thaden Livestock, hereinafter 
referred to as the respondent, is an individual whose address is 
West Concord, Minnesota. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying livestock in com- 
merce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 
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2. Respondent, on or about the dates and in the transactions 
set forth in paragraph II of the complaint, purchased livestock 
in commerce and failed to pay, when due, the full purchase price 
of such livestock. 

3. Respondent, on or about the dates and in the transactions 
set forth below, purchased livestock in commerce, and in purport- 
ed payment therefor issued checks which were returned unpaid 
by the bank upon which they were drawn because respondent did 


not have sufficient funds on deposit in the account upon which 
such checks were drawn. 


Amount 
Date of No. of Purchased of 
Purchase Head From Check 
1967 
January 24 48 Geneva Livestock Sales $ 637.40 
February 6 19 Zumbrota Livestock Auction Market 854.62 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 3 
herein, it is concluded that respondent has wilfully violated sec- 
tion 312(a) of the Act (7 U.S.C. 213(a)) and section 201.43 of 
the regulations (9 CFR 201.43). Inasmuch as respondent has 
consented to the issuance of the order set forth below and com- 
plainant has recommended that such order be issued, the order 
will be issued. 


ORDER 
Respondent shall cease and desist from: 


1. Issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit 
in the bank account upon which they are drawn to pay such 
checks; and 


2. Failing to pay, when due, the full purchase price of livestock, 
purchased in commerce. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days. 


This order shall become effective on the sixth day after service 
thereof upon the respondent and copies hereof shall be served 
upon the parties. 
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(No. 11,458) 


WALLACE K. HOLLANDER v. CENTRAL MISSOURI LIVESTOCK AUC- 
TION, INC. and/or MISSOURI LIVESTOCK MARKET CENTER. P&S 
Docket No. 3697. Decided October 138, 1967. 


Co-ownership—Payment to co-owner—Liability of market agency—Dismissal 


Payment by market agency of proceeds from sale of livestock on a commis- 
sion basis to a joint-owner of the livestock who was authorized to sell 
such livestock where the co-owner had requested to be notified if the 
livestock were offered for sale does not violate the act and the complaint 
is dismissed. 


William Brandecker and Ronald E. Smull, Columbia, Mo., for complainant. 


C. T. ‘Tad’ Sanders, Kansas City, Mo., for respondents. 
P. Wayne Kuhlman, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended, (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. In a complaint filed on April 13, 1964, 
complainant seeks reparation in the amount of $1,800.00, repre- 
senting approximately one-half of the proceeds from the sale of 


30 calves in which he claims part ownership. In an amended com- 


plaint filed on July 24, 1964, complainant alleges that he notified 
Mr. Gale Bybee, an officer of both respondent corporations, of his 
interest in the calves before the livestock were sold at auction 
by respondents for the account of complainant’s tenant farmer. 


Copies of the complaint, the amended complaint, and the in- 
vestigation report, prepared by the Packers and Stockyards Di- 
vision, Consumer and Marketing Service (now the Packers and 
Stockyards Administration), of the Department, and filed in this 
proceeding pursuant to section 202.40 of the rules of practice (9 
CFR 202.40), were served upon the respondents on May 2, 1966. 
A copy of the investigation report was served upon complainant 
on the same date. 


Respondents filed an answer dated May 17, 1966, in which they 
deny that any amount is owing to complainant and deny that they 
had notice of any claim by complainant with respect to the cattle in 
issue. Respondents also moved that the complaint be dismissed 
on the grounds (1) that complainant be required to elect between 
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respondents for recovery; (2) that the complaint and amended 
complaint were not properly filed within the time allowed; and 
(3) that the moving papers and investigation report were not 
served upon the respondents within a reasonable time. These 
motions were denied by a ruling filed on June 16, 1966. It was 
held, inter alia, that since respondents’ treasurer was contacted 
by this Department on May 7, 1964, with reference to the pro- 
ceeding, notice of the claim was given to respondents at an early 
date. Respondents renewed their motions at the hearing in the 
matter and ruling was at that time reserved until final decision 
and order. 


Oral hearing, requested by respondents, was held on September 
29, 1966, before P. Wayne Kuhlman, attorney, Office of the Gen- 
eral Counsel of this Department. Complainant was represented 
at the hearing by William Brandecker and Ronald Smull, at- 
torneys, Columbia, Missouri. Respondents were represented by 
C. T. “Tad” Sanders, attorney, Kansas City, Missouri. Complain- 
ant testified in his own behalf and called one witness. Four wit- 
nesses testified in behalf of the respondents. Proposed findings 
of fact and supporting briefs were filed by the parties. 


FINDINGS OF FACT 


1. Complainant, Wallace K. Hollander, is an individual who 
resides in Kirkwood, Missouri, and owns a farm twelve miles 


southwest of Mexico, Missouri. 


2. Respondent Central Missouri Livestock Auction, Ince., a 
corporation, hereinafter sometimes referred to as respondent 
market agency, is now, and at all times material herein was, en- 
gaged in the business of a market agency, registered with the 
Secretary of Agriculture to sell livestock on a commission basis 
at the Missouri Livestock Market Center, Inc. stockyard, Mexico, 
Missouri, a posted stockyard subject to the provisions of the Act, 
hereinafter referred to as the stockyard. 


3. Respondent Missouri Livestock Market Center, a corpora- 
tion, hereinafter sometimes referred to as respondent stockyard 
owner, is a subsidiary of respondent market agency, and is now, 
and at all times material herein was, the owner of the stockyard. 
The officers of the respondent corporations are identical. 


4. In 1963, complainant leased his farm to an individual named 
Sherwood Wright for a term commencing in March 1963 and end- 
ing March 1, 1964. Mr. Wright lived on and operated the farm 
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during the term of the lease. At the outset of the lease period, 
the complainant sold to Wright a one-half interest in certain cows 
and calves complainant had purchased and delivered to the farm. 
Wright paid approximately $4,000.00 in cash to complainant for 
his one-half interest. The lease provided, inter alia, that: “The 
two parties will buy and sell jointly owned livestock according 
to the following agreement: Landlord buys half livestock, tenant 
buys half livestock. All proceeds from livestock sold to be divided 
so landlord receives half and tenant receives half.” The lease also 
provided that the tenant would “furnish landlord copy of all sales 
receipts and receipts for all purchases” of livestock. 


5. In late November, 1963, complainant gave notice to Wright 
by registered mail of his intention not to renew the lease. At all 
times after Thanksgiving Day, 1963, there existed a dispute 
between complainant and Wright generally concerning money 
and crop shares due under the terms of the lease. In early January 
1964, during a conversation with complainant’s wife, Wright 
advised her that he intended to sell the jointly-owned calves since 
the only hay available for feed was owned by Wright alone. Com- 
plainant apparently had already received knowledge of Wright’s 
intentions prior to this date since he had informed Gale Bybee, 
Treasurer of respondent corporations, by telephone call on Decem- 
ber 18, 1963, that Wright might sell jointly owned calves and 
complainant asked that he be notified immediately if any calves 
were brought in for sale by Wright. 


6. On January 14, 1964, 30 of the calves referred to in Finding 
of Fact 4 were consigned by Wright, in his own name, to respond- 
ent market agency for sale on a commission basis at the stockyard. 
The calves were delivered to and sold at the stockyard on the 
same date for the net proceeds of $3,644.48. A check in that 
amount was issued by respondent market agency, payable to 
Wright, and was deposited immediately by Wright in his bank 
account. On January 16, 1964, complainant’s wife, discovering 
that the calves had been sold, spoke to Wright and he offered to 
deliver one-half of the proceeds upon payment by complainant 
for certain costs which Wright asserted had been incurred and 
were owing him under the terms of the lease. 


7. Complainant subsequently spoke to John C. Baker, Secretary 
of respondent corporations, and requested payment of one-half 
of the proceeds. Sometime later complainant also telephoned 
Forest T. Noel, President of respondent corporations, who re- 
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quested that complainant come to the stockyards to see him con- 
cerning the sale of the cattle and bring with him proof of owner- 
ship. Complainant did not do so. 


8. Complainant has not received any payment for his one-half 
interest in the calves from Wright or the respondents. 


9. The complaint was filed within 90 days of the accrual of the 
alleged cause of action. 


CONCLUSIONS 


At the hearing, respondents renewed their motions to dismiss, 
and ruling was reserved. No additional evidence was introduced, 
however, in further support of these motions than was available 
at the time the motions were initially denied. There is no reason, 
therefore, to reverse the June 16, 1966 ruling. Another prelimi- 
nary matter concerns complainant’s objections to the receipt into 
evidence of certain exhibits and testimony. The evidence in issue 
concerns a dispute between complainant and Wright involving 
the proper accounting under the lease for products other than 
livestock. The exhibits and testimony were apparently introduced 
to establish a reason for Wright having sold the 30 calves in issue. 
Therefore, the evidence was relevant and admissible. Moreover, 
many of the objections basically are directed to the weight of such 
evidence and not to its admissibility under the applicable rules of 
practice. Accordingly, the receipt of such evidence was not in 
error. 


The primary issue is whether the proceeds of the sale of the 
calves consigned by Wright and sold for his account, were wrong- 
fully paid to Wright rather than the complainant. The record 
clearly establishes that complainant’s telephone call to an officer 
of the respondent corporations put respondents on notice of his 
interest in the livestock jointly owned with Wright and informed 
them that he wished to be notified if any livestock were offered 
for sale by Wright. No action was taken by any of the officers or 
employees of the corporations with respect to this telephone con- 
versation. Although respondents were remiss in ignoring com- 
plainant’s request, such neglect is relevant only if it can be de- 
termined that either of the respondents had a duty under the Act 
to notify complainant of the sale or to pay the proceeds to, or 
hold them in trust for, complainant. 


It is undisputed that complainant and Wright owned the live- 
stock jointly. Nor is it disputed that the lease provided that 
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Wright was to furnish complainant with copies of all purchase 
and sales receipts for livestock and that the proceeds from the 
sale of livestock were to be divided equally between them. It is 
clear from the terms of the lease and other evidence that it was 
contemplated that Wright would arrange for the sale of jointly- 
owned livestock, and then account to complainant for the proceeds. 
It is concluded that Wright was thereby authorized to sell the 
livestock in issue. 


Complainant has failed to establish that Wright was not en- 
titled to receive the proceeds. Wright was not only a joint-owner 
of the livestock but was in fact authorized to sell the livestock. 
Complainant’s telephone call to respondents’ officer did not re- 
voke Wright’s authority to sell the livestock. Complainant merely 
indicated that he jointly owned some livestock with Wright and 
that he wished to be notified if any cattle were offered for sale by 
Wright. Although it may have been better business practice to 
have complied with complainant’s request, respondents violated 
no duty under the Act by failing to do so. Nor did respondent 
market agency violate the Act or the regulations by paying Wright 
the proceeds since he was authorized by agreement with com- 
plainant to so collect the proceeds. All that complainant has 
established is that Wright has not accounted to him for proceeds 
properly collected. Payment under these circumstances to Wright 
by respondent market agency, even with notice of complainant’s 
interest, is not in violation of the Act. See Riley v. Billy Bode et al., 
24 A.D. 166 (1965) ; Spence et al. v. Southwest Commission Co. 
et al., 15 A.D. 920 (1956) ; Kinsel v. Community Sales, 20 A.D. 
1005, 20 A.D. 1223 (1961) ; cf. Stockton Livestock Commission Co. 
v. Kuhlman, 25 A.D. 504 (1966). 


It is therefore concluded that complainant has failed to sustain 
his burden of proving that either of the respondents violated any 
provision of the Act or the regulations as a market agency or 
stockyard owner and the complaint should be dismissed. 


ORDER 


The complaint is hereby dismissed. Copies hereof shall be served 
upon the parties. 





— 
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(No. 11,459) 


In re THE SAINT JOSEPH STOCK YARDS. P&S Docket No. 298. De- 
cided October 17, 1967. 


Modification of rates and charges 


Respondent is authorized to make the requested modification in its current 
schedule of rates and charges. 


J. Robert Franks for Packers and Stockyards Administration. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondent is 
now operating under an order issued on April 25, 1967 (26 A.D. 
370), authorizing assessment of the current temporary schedule 
of rates and charges to and including April 30, 1969, unless 
modified or extended by further order before the latter date. 


By a petition filed on September 12, 1967, the respondent re- 
quested authority to modify, as soon as possible, the current 
temporary schedule of rates and charges in certain respects, and 
requested that the current schedule, as so modified, be prescribed 
to be in effect until modified by further order. Notice of the peti- 
tion and its contents was published in the Federal Register on 
September 30, 1967 (32 F.R. 18734), and, although interested 
persons were afforded an opportunity to indicate a desire to be 
heard in the matter, no interested person notified the Hearing 
Clerk of a desire to be heard. 


The Packers and Stockyards Administration, by its attorney, 
filed an answer recommending that the modification of the current 
rates and charges requested in the petition be authorized, but 
that the order to be issued remain in effect to and including April 
30, 1969, unless modified or extended by further order before 
that date, in lieu of such order remaining in effect “until modified” 
as requested in the petition. 


Since the parties are agreed with respect to the modification 
of the schedule of rates and charges, the respondent is authorized 
to modify the current temporary schedule of rates and charges 
as requested in the petition filed on September 12, 1967, and to 
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assess such current schedule, as so modified, during the life of 
this order. 


The respondent, which must prepare for and be ready to comply 
with this order on its effective date, desires to have it become 
effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 


This order shall become effective on the sixth day after its date 
of signature and remain in effect to and including April 30, 1969, 
unless modified or extended by further order before the latter 
date. 


Copies hereof shall be served upon the parties. 


(No. 11,460) 


In re ALTON FRIEND. P&S Docket No. 3892. Decided October 19, 
1967. 


Failure to pay when due—Cease and desist—Consent 





Respondent is ordered to cease and desist from failing to pay when due the 
full purchase price of livestock purchased in commerce and issuing in- 
sufficient funds checks in purported payment thereof. 









Donald E. Graham for complainant. 
Richard N. Doyle, of Emmert and Doyle, Greeley, Colo., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 





This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seg.). The Complaint 
filed by the Acting Administrator, Packers and Stockyards Ad- 
ministration, on September 1, 1967, charges respondent with 
various violations of the Act and the regulations. In an answer 
filed on September 28, 1967, respondent admits the jurisdictional 
allegations in the Complaint and further admits that the Secre- 
tary has jurisdiction in this matter, neither admits nor denies 
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the remaining allegations of the Complaint, waives oral hearing 
and the report of the Hearing Examiner, and, for the purposes of 
this proceeding and for such purposes only, consents to the issu- 
ance of a specified order, with findings of fact and conclusions 
based upon the allegations contained in the Complaint. Complain- 
ant has recommended that the order consented to by respondent 
be issued. 


FINDINGS OF FACT 


1. (a) Alton Friend, hereinafter referred to as the respondent, 
is an individual whose address is Route #1, Post Office Box 138, 
Parker, Colorado. 


(b) Respondent is, and at all times material herein was, en- 
gaged in the business of buying and selling livestock in commerce 
for his own account as a dealer within the meaning and subject 
to the provisions of the Act. 


2. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the four transactions specified in the 
Complaint, purchased livestock in commerce, and in purported 
payment thereof issued checks which were returned unpaid by the 
bank upon which they were drawn because respondent did not 
have sufficient funds on deposit in the account upon which such 
checks were drawn. 


38. Respondent, in connection with the transactions referred to 
in Finding of Fact 2 herein, purchased livestock in commerce for 
his own dealer account and failed to pay, when due, the full pur- 
chase price of such livestock. 


CONCLUSIONS 


By reason of the facts set out in Finding of Fact 2 herein, re- 
spondent has violated section 312(a) of the Act (7 U.S.C. 2138- 
(a)). 

By reason of the facts alleged in Finding of Fact 3 herein, re- 


spondent has violated section 312(a) of the Act and section 
201.43 (b) of the regulations (9 CFR 201.43(b)). 


Inasmuch as respondent has consented that an order be issued 
requiring him to cease and desist from the practices complained of 
in the Complaint, and complainant has recommended that such an 
order be issued, the order will be issued. 
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ORDER 


Respondent shall cease and desist from (1) issuing checks in 
payment for livestock purchased in commerce without having 
and maintaining sufficient funds on deposit in the bank account 
on which they are drawn to pay such checks; and (2) failing to 
pay, when due, the full purchase price of livestock purchased in 
commerce. 

This order shall become effective on the sixth day after service 


upon the respondent. Copies hereof shall be served upon the 
parties. 


(No. 11,461) 


In re SAM BARKER. P&S Docket No. 3823. Decided October 20, 
1967. 


Failure to pay—Cease and desist—Default 


Respondent is ordered to cease and desist from failing to pay when due for 
livestock purchased in commerce and issuing insufficient funds checks 


in purported payment thereof. 


Ronald D. Cipolla for complainant. 
G. Osmond Hyde, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed September 15, 1967, to which respondent did not file excep- 
tions, are adopted as the final decision and order in this pro- 


ceeding, 


This order shall become effective on the 6th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
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et seq.), hereinafter called the act, instituted by a complaint 


filed March 29, 1967, by the Acting Administrator, Packers and 
Stockyards Administration, United States Department of Agri- 
culture. The complaint charges respondent with issuing checks 
in purported payment for livestock purchased in commerce with- 
out sufficient funds on deposit in the bank account upon which 
they were drawn to pay them, and that respondent failed to pay, 
when due, the full amount of the purchase price for the livestock 
to which the unpaid checks related. A copy of the complaint and a 
copy of the rules of practice were served upon the respondent 


May 11, 1967. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 202.9 of 
the rules of practice (9 CFR 202.9), failure to file an answer 


would constitute an admission of the facts alleged in the complaint 


and, in effect, a waiver of oral hearing. Respondent did not file 


an answer nor did he request a hearing, and on August 2, 1967, 
counsel for complainant filed a document recommending that an 
order issue requiring respondent to cease and desist from the 


business practices challenged in this proceeding. A copy of this 
document was served upon respondent August 7, 1967. 
The matter was referred to G. Osmond Hyde, Chief Hearing 


Examiner, United States Department of Agriculture, for the 
preparation of a recommended decision without further investiga- 


tion or hearing pursuant to section 202.9(c) of the rules of 
practice. 


PROPOSED FINDINGS OF FACT 
1, Respondent, Sam Barker, is an individual who resides at 
821 Atchison, Trinidad, Colorado 81082, and at all times material 


herein was engaged in the business of buying and selling live- 
stock in commerce for his own account as a dealer within the 
meaning of the act. 


2. Respondent, on or about the dates and in the transactions 


set forth in the tabulation below, purchased livestock in commerce 
and issued checks in purported payment of the purchase price 
thereof which checks were returned unpaid by the bank upon 


which they were drawn because of insufficient funds in respond- 
ent’s account. 
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Date of No. of Head Purchased Amount of 
Purchase and Species at Check 
December 12 32 cattle Las Vegas Livestock $3,138.99 


Commission Co., Inc. 
Las Vegas, New Mexico 


December 31 22 cattle Fowler Auction Co, 2,547.05 
Fowler, Colorado 


1967 


January 3 34 cattle Monte Vista Livestock 4,758.78 
Commission Co., Inc. 


Monte Vista, Colorado 


January 6 24 cattle Salida Livestock 2,594.44 
Commission Co., Inc. 
Salida, Colorado 


January 6 20 cattle Salida Livestock 1,583.33 
Commission Co., Inc, 


Salida, Colorado 
January 10 20 cattle Monte Vista Livestock 1,906.26 


Commission Co., Inc. 
Monte Vista, Colorado 


3. Respondent failed to pay, when due, the purchase price of 
the livestock described in Finding of Fact 2. 


PROPOSED CONCLUSIONS 
Respondent’s issuance of insufficient funds checks and his fail- 


ure to make due payment for livestock purchased in commerce, as 
set forth in Findings of Fact 2 and 8, constitute unfair and de- 
ceptive practices in violation of section 312(a) of the act (7 


U.S.C. 213(a)). See, e.g., In re Charles B. Dale, 11 A.D. 844 


(1952) ; In re Claude F, McLane, 21 A.D, 283 (1962) ; In re Neil 


Harlan, d/b/a Feeder Pig Marketing Association, 25 A.D. 592 
(1966) ; In re Royce Lehman Moore, 26 A.D. 230 (1967). Failure 
to pay for livestock when payment therefor is due also violates 
section 201.48(b) of the regulations (9 CFR 201.43(b)). In re 
Neil Harlan, d/b/a Feeder Pig Marketing Association, Supra; 


In re Royce Lehman Moore, Supra. Respondent should be ordered 
to cease and desist from such practices. 


PROPOSED ORDER 


Respondent shall cease and desist from (1) failing to pay 


when due the purchase price of livestock purchased in commerce; 
and (2) issuing checks in payment for livestock purchased in 
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commerce without having and maintaining in the bank account 
on which such checks are drawn sufficient funds to pay them. 


(No. 11,462) 


In re LIEBERMAN PACKING INC. d/b/a ROBERT LIEBERMAN & 
Sons, Inc. and LIEBERMAN PACKING INC. P&S Docket No. 
8887. Decided October 20, 1967. 


Packer—Failure to pay when due—Cease and desist—Consent 


Respondent is ordered to cease and desist from failing to pay when due the 
full purchase price of meat and livestock products in unmanufactured 
form purchased in commerce and issuing insufficient funds checks in 
purported payment thereof. 


Garrett N. Wyss for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 


plaint filed on August 15, 1967, by the Acting Administrator, 
Packers and Stockyards Administration, United States Depart- 


ment of Agriculture, charging respondent with violations of the 
Act. 


Respondent filed an answer on October 5, 1967, in which it 
admits the jurisdictional allegations of the complaint, neither 


admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order, with findings and conclusions, for 


the purpose of this proceeding only, based on all allegations con- 


tained in the complaint. Complainant has recommended that the 
order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Lieberman Packing Inc., a corporation doing business 


as Robert Lieberman & Sons, Inc. and as Lieberman Packing Inc., 
hereinafter referred to as the respondent, had its principal place 
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of business at all times material herein located at 177 Fort Green 


Place, Brooklyn, New York. 


(b) Respondent was incorporated under the laws of the 
State of New York on December 30, 1959, under the name ‘‘Rob- 
ert Lieberman & Sons, Inc.” On July 9, 1965, respondent changed 
its corporate name to “Lieberman Packing Inc.,” but continued 
to do business under the name “Robert Lieberman & Sons, Inc.,”’ 
as well as the name “Lieberman Packing Inc.”’ 

(c) Respondent was at all times material herein engaged 


in the business of manufacturing meats and meat food products 
for sale and shipment in commerce. 


(d) Respondent was at all times material herein a packer 
within the meaning and subject to the provisions of the Act. 


2. Respondent, in connection with its operations as a packer, 
on or about the dates and in the transactions set forth below, and 
at divers other times during the year 1966, purchased meats and 
livestock products in unmanufactured form, and failed to pay 


the full purchase price of such meats and livestock products. 





Description 
of Meats and Purchased Amount 
Date Livestock Products From Owing 
October 10, 1964 Calves E. S. Read & Sons, Inc. $1,009.70 
East Fairfield, Vermont 
December 26, 1965 Calves Cappellino Abattoir, Inc. 4,560.40 
Gouveneur, New York 
January 2, 1966 Calves, Cappellino Abattoir, Inc. 1,515.20 
Hearts and Gouveneur, New York } 
Livers 
June 22,1966 Calves Federal Meat Corporation 3,872.82 
and Hides Poughkeepsie, New York | 
June 25, 1966 Calves, Federal Meat Corporation 3,937.16 
Plucks and Poughkeepsie, New York 
Hides 





July 9, 1966 Calves, Federal Meat Corporation 8,793.53 
Plucks and Poughkeepsie, New York 
Skins 












August 11, 1966 Calves E. S. Read & Sons, Inc. 1,860.93 


East Fairfield, Vermont 


3. Respondent, on or about the dates set forth below, in con- 
nection with the transactions set forth in Finding of Fact 2 above 
(excluding the purchases from Cappellino Abattoir, Inc.), and at 
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divers other times during the year 1966, issued checks in purport- 


ed full or partial payment of meats and livestock products, which 
checks were returned unpaid by the bank upon which they were 
drawn because respondent did not have sufficient funds on de- 
posit in said bank at the time that the checks were presented for 


payment, 


Date Date Amount 

of of of 
Purchase Check Payee Check 
October 10, 1964 August 26, 1966 E.S. Read & Sons, Inc. $1,009.00 
June 22,1966 July 29, 1966 Federal Meat Corporation 3,231.73 
June 25, 1966 July 22, 1966 Federal Meat Corporation 1,941.77 
July 9, 1966 July 28, 1966 Federal Meat Corporation 1,793.53 
July 28, 1966 Federal Meat Corporation 2,000.00 
August 11, 1966 September 3, 1966 E.S. Read & Sons, Inc. 1,000.00 

CONCLUSIONS 


By reason of the facts set forth, supra, respondent has violated 
section 202(a) of the Act (7 U.S.C. 192(a)). 


Inasmuch as complainant has recommended that the order con- 
sented to be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, shall cease and 
desist from (1) issuing checks in payment for meat and livestock- 
products in unmanufactured form purchased in commerce with- 
out having and maintaining sufficient funds on deposit in the 
bank account upon which they are drawn to pay such checks; 
and (2) failing to pay, when due, the full purchase price of meat 
and livestock products in unmanufactured form purchased in com- 
merce. 


This order shall become effective on the first day after service 
on respondent. Copies hereof shall be served on the parties. 
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ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 11,463) 


PIKES PEAK LIVESTOCK COMMISSION COMPANY, INC. v. WELD 
COUNTY LIVESTOCK COMMISSION COMPANY. P&S Docket No. 
3854. Order issued October 17, 1967. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 11,464) 
L. S. HANSON, d/b/a FT. PIERRE LIVESTOCK COMMISSION COMP- 


ANY. P&S Docket No. 3835. Stay order issued October 20, 
1967. 


LIST OF DECISIONS REPORTED 
OCTOBER 1967 
AGRICULTURE DECISIONS 


Perishable Agricultural Commodities Act, 1930 
Page 
A & L PRODUCE COMPANY v. UNITED TOMATO COMPANY. 
PACA Docket No. 2-264. Modification of con- 
tract— Amount of adjustment — Size— Loss of 
I oc sbaccivecs cae) seks ; aeitiaukeesds 


BLUE RIBBON SALES Co. v. NORTH CHARLESTON LUMBER 
COMPANY, t/a TOMATO HOUSE OF CHARLESTON. 
PACA Docket No. 2-659. Default sletiaratuats . 1156 


BRANNEN, CHAPMAN & EDWARDS, INC. v. SILVERSTREAK 
Dist., INc. PACA Docket No. 2-483. Purchase 
price—Size—Grade—Suitable shipping condition asides 


CEFALU PRODUCE EXCHANGE, INC. v. DOTHAN PRODUCE 
ComMPANY, INc. PACA Docket No. 2-667. Default .............. 1156 


CERNIGLIA PRODUCE COMPANY v. DOTHAN PRODUCE 
CoMPANY, INc. PACA Docket No. 2-668. Default .............. 1157 


COWELL & LEWIS CORPORATION v. BUD AND MILLIE’S 
Hiway MARKET. PACA Docket No. 2-641. Default hea 1155 


DADE COUNTY GROWERS EXCHANGE v. GOODIE BRAND 
PACKING Corp. PACA Docket No. 2-463. Breach 
of suitable shipping condition—Failure to prove 
damages , 1139 


DESCHUTES VALLEY POTATO Co., INC. v. TRUSSELL 
PropucE Co. PACA Docket No. 2-605. Dismissal 
—Disputed amount—On motion of complainant eee 


DE VITA Fruit Co. v. SIDNEY FrRuIT ComMPpANy. PACA 
Be FE i. TN vais ocssecceic echt ccee eces . 1155 


EATON Fruit Co., INc. vs. MCDONNELL & BLANKFARD. 
PACA Docket No. 2-412. Delay in transit—High 
temperatures — Suitable shipping condition — Re- 
jection without reasonable cause—Damages ’ .. 1093 


EVERGLADES GROWERS COOPERATIVE v. CHARLES P. 
SWEENEY Co. PACA Docket No. 2-446. Breach 
of contract not established—Rejection untimely— 
Acceptance—Liability saeeates 1119 


F. H. HoGue Propuce Co. v. DOTHAN PRODUCE COM- 
PANY, INc. PACA Docket No. 2-669. Default 1157 


GONZALES PACKING Co. v. WM. E. NATHAN AND SON. 
PACA Docket No. 2-208. Track sale established— 
Notice untimely—Damages ics cag ote obscene es eae 
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AGRICULTURE DECISIONS—Cont. 


Perishable Agricultural Commodities Act, 1930 


GROWERS EXCHANGE, INC. v. H. TANNER PRODUCE, INC. 
PACA Docket No. 2-666. Default 


GROWERS SALES, INC. v. TEXAS POTATOES Co. PACA 
Docket No. 2-651. Default Bihan 


H & P Propuce Co. v. IMPERIAL PRODUCE DISTRIBUTORS. 
PACA Docket No. 2-661. Default .... 


HOCKBERGER FRUIT RANCH v. JDA-ZONA FARMS REDI- 
Cut Foop Propucts, Inc. PACA Docket No. 2-643. 
Admission of liability 


HOMESTEAD TOMATO Co-Op. v. TOMATOES, INC. PACA 
Docket No. 2-649. Default ..... pe aii sean Te eal e 


Houston & PATTON v. HumMBOLDT Foops INc. PACA 
Docket No. 2-658. Default 


KLAMATH POTATO DISTRIBUTORS, INC. v. SALINAS 
WHOLESALE PropucE. PACA Docket No. 2-662. 
Default 


L. A. VEGETABLE EXCHANGE, INC. v. A. R. BLASE Co. 
PACA Docket No. 2-652. Default .... 


LESTER RooRK FARM SUPPLY v. HENRY A. POLLAK 
RIVERHEAD CORPORATION. PACA Docket No. 2-604. 
Dismissal—Motion of complainant 


Louis Zwick & Son. PACA Docket No. 9910. Stay 
order vacated — Disciplinary proceeding — Court 
decision 


MICKELIAN SALEs Co., INc. v. C. H. ROBINSON, INC. and 
SKLARZ PropucE Co. and PHILIP SKLARZ d/b/a 
SKLARZ PropuceE Co. PACA Docket No. 2-333. 
Interim order—Refusal of tender—Counterclaim 
for brokerage—Breach of guaranty of good condi- 
tion on arrival 


MosEs, Hy v. TROPICAL FruIT Co., Inc. PACA Docket 
No. 2-331. Principal—Agent—Brokerage—Pur- 
chase price—Payment Sathexe 






NOLAND Bros. 
No. 2-660. Default 


PEACE RIVER VALLEY PRODUCE COMPANY, INC. v. 
GEORGE E. YATES. PACA Docket No. 9988. Agent 
—Improper party—Dismissal . 


v. STAFFORD AND SON. PACA Docket 





SPADA DISTRIBUTING Co., INC. v. Jo—E BELSON. PACA 
Docket No. 2-14. Petition for reconsideration— 
Dismissed 
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AGRICULTURE DECISIONS—Cont. 


Perishable Agricultural Commodities Act, 1930—Cont. 
Page 
SUMMERS BROTHERS, INC. v. ROYAL KINGS Row LTD. 
PACA Docket No. 2-502. Consignment—Liability 
SM ese ssciten cae ean cn Te ee . 1101 
} 


THERON HOOKER COMPANY v. FAB PRODUCE COMPANY. 
PACA Docket No. 2-653. Default Ls os .. 1156 


THOMPSON, LEON McKay, d/b/a SAN DtEGO POTATO 
CoMPANY. PACA Docket No. 2-562. Failure to 
pay—Publication of facts—Default stasciamenuki a 


Woops COMPANY, INCORPORATED, THE v. PETER CON- 
DAKES COMPANY. PACA Docket No. 2-399. Con- 
signment with guaranteed price—Price dependent 
upon compliance with good delivery standards— 
Dismissal 52s gies DORR era ... 1104 


Woops COMPANY, INCORPORATED, THE v. PETER CON- 

DAKES COMPANY. PACA Docket No. 2-400. Con- 

signment with guaranteed price—Price dependent 

) upon compliance with good delivery standards— 
Dismissal i . 1108 


Woops COMPANY, INCORPORATED, THE v. PETER CON- 
j DAKES COMPANY. PACA Docket No. 2-401. Con- 
signment with guaranteed price—Applicability of 
good delivery standards — Size specifications — 
Damages ..... sa ree 


ZAMBITO PRODUCE Co. INC. v. TOMATOES, INc. PACA 
Docket No. 2-650. Default 1156 


(No. 11,465) 


EATON FRUIT Co., INC. v. MCDONNELL & BLANKFARD. PACA 
Docket No. 2-412. Decided October 3, 1967. 


Delay in transit—High temperatures—Suitable shipping condition— 
Rejection without reasonable cause—Damages 


In f.o.b. sale where car of lettuce delayed in transit and arrived with abnor- 
mally high temperatures, suitable shipping condition warranty not ap- 
plicable, respondent’s rejection without reasonable cause and respondent 
liable to complainant for purchase price of carload abandoned to carrier. 
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Paul G. Hunter, Bureau of Service, Vegetable Growers Association, Glendale, 
Ariz., for complainant. 
Respondent pro se. 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $1,930.00 in connection 


with a carload of lettuce shipped in interstate commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of 
the report of investigation was also served upon complainant’s 
representative. Respondent filed an answer to the complaint, 
admitting the transaction as alleged, but denying that complain- 
ant shipped lettuce meeting contract requirements. Although the 
amount claimed exceeds $1,500, the parties waived an oral hear- 
ing, and the shortened method of procedure was followed. Pur- 
suant to such procedure, complainant filed an opening statement 


and respondent filed an answering statement. Complainant also 
submitted a brief. 


FINDINGS OF FACT 


1. Complainant, Eaton Fruit Co., Inc., is a corporation whose 
address is P. O. Box 395, Glendale, Arizona. 


2. Respondent is a partnership composed of Charles Austin 


McDonnell and James E. McDonnell, doing business as McDonnell 
& Blankfard, whose address is Pennsylvania Produce Terminal, 
Baltimore, Maryland. At the time of the transaction involved 
herein, respondent was licensed under the Act. 


3. On or about September 29, 1966, in the course of interstate 
commerce and by oral contract, complainant sold to respondent a 
carload of lettuce containing 1,000 cartons, 2-dozen size, at an 
agreed price of $1.75 per carton, plus 18¢ per carton vacuum cool- 


ing, for a total invoice price of $1,980, f.o.b. shipping point. 


4. The contract was negotiated by Nat Spector & Son, a broker 
located at Phoenix, Arizona. The broker issued a Confirmation 
of Purchase or Sale showing the terms of the contract and the 
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fact that the lettuce graded at shipping point approximately 
50% U.S. No. 1 quality, with 44% seed stems. Copies of the Con- 
firmation were mailed to the parties. 


5. Complainant shipped on September 29, 1966, from Willcox, 
Arizona, in car PFE 301214, to respondent at Baltimore, Mary- 
land, 1,000 cartons of lettuce pursuant to the contract. 


6. The carload of lettuce arrived at Baltimore, Maryland on 
October 10, 1966, and a Federal inspection made at 2:50 p.m. 


that day reads, in part, as follows: 


“Condition of load: Through lengthwise, crosswise load 7 
layers, 4 to 6 rows. Load shifted away from load dividers B 
end of Car from 2 inches in 3rd layer to 12 inches in top layer. 


“Temperature of product: At doorway, Top 62 Deg., Bottom 
53 Deg. F. 


“Condition: Heads or portion of heads not affected by con- 
dition defects are fresh. Wrapper leaves: Average 1% decay 
affecting wrapper leaves only. Head leaves: Average 1% 
damage by rib discoloration. From 4 to 17 heads per carton 
damaged by Russet Spotting, averaging 38%. In most car- 
tons 1 to 4 decayed heads, in some none, averaging 7% Bac- 
terial Soft Rot affecting 1 to 2 leaves in early stage.” 


7. Respondent rejected the shipment, and the lettuce was 
abandoned to the carrier. Complainant has received no payment 
in connection with the transaction. 


8. The formal complaint was filed on November 18, 1966, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


Respondent contends that the lettuce was not in suitable ship- 
ping condition at the time of shipment, and that due to the ab- 
normal condition factors found in the lettuce upon arrival, re- 


spondent’s rejection was not without reasonable cause. 


In this f.0.b. contract, respondent assumed all risk of damage 
and delay in transit not caused by the shipper. The car in question 
should have arrived at Baltimore no later then October 6, for the 


market of October 7. The car did not arrive in time for this 


market and the temperatures in the car upon arrival were 62° 
at the top and 53° at the bottom. There is no question but that 
the transportation service and conditions accorded the shipment 
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were abnormal, and that the delay and the abnormally high tem- 


peratures found in the car upon arrival materially contributed 
to the damage by Russet Spotting, and the decay found in the 


lettuce. Accordingly, the suitable shipping condition warranty 
does not apply. Nor do we find any other breach or misrepresenta- 


tion on the part of complainant, as alleged by respondent. 


It is concluded that respondent rejected the carload of lettuce 


without reasonable cause, in violation of Section 2 of the Act. 
The lettuce was abandoned to the carrier, and complainant real- 
ized nothing therefrom. Complainant should be awarded repara- 


tion in the amount of $1,930.00, with interest. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,980.00, with interest there- 
on at the rate of 6 percent per annum from November 1, 1966, 
until paid. 


Copies of this order shall be served upon the parties. 


(No. 11,466) 


MICKELIAN SALES Co., INC. v. C. H. ROBINSON, INC. and SKLARZ 


PRODUCE CO, and PHILIP SKLARZ d/b/a SKLARZ PRODUCE Co, 
PACA Docket No. 2-333. Decided October 3, 1967. 


Interim order—Refusal of tender—Counterclaim for brokerage— 
Breach of guaranty of good condition on arrival 


Interim order issued and proceeding held in abeyance as to respondent-buyer 


pending second tender of payment of proceeds received on resale of 
grapes where complainant-shipper breached guaranty of good condition 
on arrival. Counterclaim by respondent-broker allowed and complainant 
ordered to make payment of brokerage. 


Doty, Quinlan & Kershaw, Fresno, Cal., for complainant. 
Moore & Wangaard, Minneapolis, Minn., for respondent C. H. Robinson, 


Ine. 


Comanor and Stein, Philadelphia, Pa., for respondent Philip Sklarz, 
d/b/a Sklarz Produce Co. 


Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 


A timely complaint was filed in which complainant seeks repara- 
tion against respondents in the amount of $2,590.00 in connection 


with a shipment of grapes in interstate commerce. 


Copies of the formal complaint and of the Department’s report 
of investigation were served upon respondents. A copy of the re- 
port of investigation was also served upon complainant. Respond- 


ents C. H. Robinson, Inc. and Sklarz Produce Co. filed answers 


to the complaint, denying liability for the amount claimed, and 


each requested an oral hearing. In his answer, Philip Sklarz, trad- 
ing as Sklarz Produce Co., denied the existence of a corporation 
known as Sklarz Produce Co. The evidence herein establishes that 


no such corporation exists, and no further reference will be made 


herein to such alleged corporation. Respondent C. H. Robinson, 
Ine. asserted a counterclaim against complainant. 


An oral hearing was held at Philadelphia, Pennsylvania, on 
April 6, 1967. Complainant was not present or represented at the 


hearing, and no evidence was submitted in complainant’s behalf. 


Three witnesses appeared and testified for respondent C. H. 
Robinson, Inc. and one witness testified for respondent Sklarz 
Produce Co. Each answering respondent also submitted a brief. 


FINDINGS OF FACT 


1. Complainant, Mickelian Sales Co., Inc., is a corporation 
whose address is Room 244, Crocker-Citizens National Bank 
Building, Fresno, California. At the time of the transaction in- 


volved herein, complainant was licensed under the Act. 


2. The first respondent is a corporation, C. H. Robinson, Inc., 
whose address is 271 Produce Building, 3301 Galloway Street, 
Philadelphia, Pennsylvania. At the time of the transaction in- 


volved herein, this respondent was licensed under the Act. 


8. The second respondent is an individual, Philip Sklarz, do- 


ing business as Sklarz Produce Co., whose address is Unit 7, 
Produce Center, 3301 South Galloway Street, Philadelphia, 
Pennsylvania. At the time of the transaction involved herein, this 


respondent was licensed under the Act, 


4. On or about August 11, 1965, in the course of interstate 


commerce and by oral contract, complainant sold to respondent 
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Sklarz Produce Co. a carload of Porky Brand, Thompson Seed- 


less grapes, 26-lb. lugs, at an agreed price of $2.50 per lug, plus 
$75.00 precooling, for a total invoice price of $2,675.00, f.o.b. Cali- 


fornia, shipping point. Complainant guaranteed good condition 
of the grapes upon arrival at destination. 


5. The contract was negotiated by C. H. Robinson, Inc. a 


broker at Philadelphia, Pennsylvania. The broker issued a Brok- 
ers Standard Memorandum of Sale and a Confirmation of Ship- 
ment, which were mailed to the parties on August 11 and August 


12, 1965, respectively. 


6. Complainant shipped on August 11, 1965, from the State 
of California, in car SFRD 17642, to respondent Sklarz Produce 
Co. at Philadelphia, Pennsylvania, 1,040 lugs of Thompson Seed- 
less grapes. 


7. The shipment arrived at destination in Philadelphia on 


August 18, 1965. Respondent Sklarz Produce Co. removed ap- 
proximately 25 lugs for sampling, and a preliminary inspection 
by the buyer showed considerable shattering of the grapes. This 


condition was reported to C. H. Robinson, Inc., and was relayed 
by Robinson to complainant. Complainant requested a Federal 


inspection for grade, which was obtained at 2 p.m. on the date 
of arrival, the report of which inspection shows the following: 


“Condition of load: Samples removed. Partly unloaded. Cross- 


wise load. 5 rows, 7 & 8 layers. All layers single stripped 
along sides of lugs and nailed to vertical strips between rows. 
Load shifted in A end of car 2 to 4 inches. 


“Condition of pack: Well filled. 


“Quality: Mostly green to light green, some ambering. Gen- 
erally compact. Grade defects average 3%, mostly scars. 

“Condition: Berries are mostly firm and firmly attached. 
Stems green. Most lugs 3 to 14%, some up to 40%, average 
12% shattered. High percentage of shattered berries found 


in 4 stacks next bunker in A end of car, with most to all 
berries wet and sticky. Less than 1/2 of 1% decay. 


“Grade: Meets quality requirements but fails to grade U.S. 
No. 1, Table, only on account of condition. 


“Remarks: Inspection and certificate restricted to product 
and lading in all layers of 2 rows of 2 stacks in doorway area 
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and top layer of portion of load remaining at time of in- 
spection.” 


8. When complainant was given the results of the Federal 
inspection, complainant offered an allowance of 35¢ per lug. This 
offer was rejected by Sklarz Produce Co. and this respondent of- 


fered to sell the grapes for the account of complainant. Com- 


plainant refused to authorize handling the grapes for its account, 
and wired respondent C. H. Robinson, Inc. and respondent Sklarz 
Produce Co. that it was holding them responsible for the invoice 
price of the shipment. 


9. Respondent Sklarz Produce Co. sold the grapes contained 
in the shipment “for the account of whom concerned,” and sub- 
sequently rendered an account sales to complainant showing a 
gross amount of $2,520.40 received from the resale. Sklarz deduct- 
ed freight charges and expenses of resale in the amount of 
$1,342.70, and remitted to complainant a check for the net pro- 
ceeds of $1,177.70. This check and the account sales were re- 
turned by complainant to Sklarz Produce Co., and this respondent 
has remained ready, willing and able to remit the latter sum to 


complainant. 


10. The formal complaint was filed on March 21, 1966, which 
was within 9 months after accrual of the alleged cause of action 
herein. 


CONCLUSIONS 


The evidence of record in this case establishes that the carload 
of grapes in question was offered by complainant, through its 
broker C. H. Robinson, Inc., to respondent Sklarz Produce Co. 
at $2.50 per lug, plus $75.00 precooling, with guaranteed good 
condition on arrival. When first approached, Sklarz Produce Co. 
was not interested in purchasing a carload of grapes from com- 
plainant, since most of the grapes arriving at Philadelphia from 
California were showing an abnormal amount of shattering. When 
this was reported to complainant, complainant’s Sales Manager, 
Roy Wylie, told C. H. Robinson that complainant would guarantee 
good condition on arrival. It was on the basis of this guarantee 
that Sklarz Produce Co. agreed to purchase the carload of grapes. 


A Federal inspection obtained the date of arrival of the grapes 
at Philadelphia showed as high as 40%, and an average of 12%, 
shattered grapes in the shipment, and a considerable quantity of 
wet and sticky berries. When this condition was reported to com- 
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plainant, Mr. Wylie agreed that this was not good condition on 
arrival, and admitted that the sale was made with a guarantee 
of good condition on arrival, whereupon an allowance of 35¢ per 
lug was offered, but was refused by Sklarz Produce Co. 








Based upon the evidence, we conclude that complainant breach- 
ed the contract in that the grapes upon arrival at destination were 
not in good condition, and that such breach was and is in viola- 
tion of Section 2 of the Act. While it appears that at least some of 
the damage to the grapes occurred as a result of abnormal trans- 
portation service and conditions, we conclude on the basis of Mr. 
Wylie’s admissions that the complainant, by its guarantee of good 
condition on arrival, intended to assume the transit risk. 











Having accepted the grapes, respondent Sklarz Produce Co. is 
indebted to complainant for the purchase price thereof, less any 
established damages this respondent sustained as a result of com- 
plainant’s breach of the contract. The measure of damages for a 
breach of warranty is the difference between the value the pro- 
duce would have had if it had met contract specifications and 
the value of the produce actually delivered. The grapes arrived 
at Philadelphia on August 18, 1965. In reviewing the Market 
News Reports for the Philadelphia market for grapes sold in less 
than car lot quantities shortly after arrival of the shipment in 
question, and the results of the resale of the grapes here involved, 
we conclude that respondent Sklarz Produce Co.’s damages re- 
sulting from complainant’s breach were such that Sklarz Produce 
Co. owes complainant no more than was tendered to and refused 
by complainant, that is, $1,177.70. 

















Under the circumstances, Sklarz Produce Co.’s liability will be 
satisfied by showing payment to complainant of $1,177.70, with- 
out interest. In order to give Sklarz Produce Co. an opportunity 
to settle this liability to complainant on the basis indicated, this 
proceeding shall be held in abeyance for the time being as to 
respondent Sklarz Produce Co. If Sklarz Produce Co. does not, 
within a reasonable time, establish that payment of $1,177.70 
has been made to complainant, its failure to pay will be in viola- 
tion of Section 2 of the Act. 


On the basis of the evidence, respondent C. H. Robinson, Inc. 
should be awarded $85.00 brokerage on its counterclaim. Com- 
plainant’s failure to pay this amount to C. H. Robinson, Inc. is in 
violation of Section 2 of the Act. 
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ORDER 


This proceeding is held in abeyance as to respondent Sklarz 
Produce Co. pending the issuance of a further order herein. 


Within 30 days from the date of this order, complainant shall 
pay to respondent C. H. Robinson, Inc., as reparation, $85.00, 
with interest thereon at the rate of 6 percent per annum from 
September 1, 1965, until paid. 


Copies of this order shall be served upon the parties. 


(No. 11,467) 


SUMMERS BROTHERS, INC. v. ROYAL KINGS Row LTp. PACA 
Docket No. 2-502. Decided October 4, 1967. 


Consignment—Liability for deficit 


Where disposition of consigned produce for respondent’s account resulted in 
a deficit and respondent failed to establish alleged agreement that it 
would not be liable for any deficit, complainant entitled to be reimbursed 
by respondent for amount of deficit. 


Complainant and respondent pro se. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion of $467.90 in connection with a transaction involving a car- 
load of cantaloupes in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 


Since the amount of damages claimed in the formal complaint 
does not exceed $1,500, the shortened procedure provided in sec- 
tion 47.20 of the rules of practice is applicable. Pursuant to this 
procedure, complainant and respondent, respectively, were given 
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the opportunity to file an opening and an answering statement 
but neither did so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Summers Brothers, Inc., is a corporation 
whose address is P. O. Box 246, Charleston, West Virginia. 


2. Respondent, Royal Kings Row Ltd., is a corporation whose 
address is P. O. Box 1248, Blythe, California. At the time of the 
transaction involved herein, respondent was licensed under the 
act. 





























3. On or about June 30, 1966, in the course of interstate com- 
merce, respondent consigned to complainant, for sale for respond- 
ent’s account, one carload of cantaloupes, consisting of 416 crates 
of King Pak brand, Jumbo 23’s, contained in car SFRD 14602. 
This shipment had been billed by respondent out of California 
on or about June 21, 1966, to the Kroger Company in Charleston, 
West Virginia. Upon arrival of the shipment in Charleston on or 
about June 28, an inspection was made on the Kroger track at 
1 p.m. of that date by the Railroad Perishable Inspection Agency, 
with the results in relevant part as follows: 


“Commodity Temperature: Top, 46 degrees. Bottom, 42 de- 
grees. 


“cc 
. 


. . Condition . . .: Most stock is firm, some ripe and 
firm, few hard. Stock in most (crates) is free from decay, 
0 to 15%, average 8%, show stem cavities damp, slick, early 
stages of decay. Some melons lightly covered with mold.” 


Subsequent to this inspection, the shipment was rejected by Kro- 
ger and the car was moved over to complainant’s siding, where 
the unloading of the melons began at 1 p.m. on June 30. 


4, On July 5, at 3:30 p.m., a second inspection was made by 
the RPIA of 263 crates of the melons from this shipment, which 
were then in complainant’s cold room. The relevant results of 
that inspection are as follows: 


“Stock now shows 80 to 100% decay and practically all stock 
is covered with surface mold. . . Commodity temperature 
40 degrees. . .” 


5. Complainant submitted to respondent its accounting dated 
July 14, 1966, showing a deficit on the melons involved herein, 
which accounting reads as follows: 
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416 “King Pak” Cantaloupes 
58 at 5.00 $290.00 
23 at 4.00 92.00 
45 at 2.50 112.50 
15 at 2.00 30.00 
57 at 1.50 85.50 

218 Dumped 

$610.00 
Less 61.00 
Dumping Labor 43.60 
Freight 961.30 
Inspection 12.00 
Balance $467.90 


6. The formal complaint was filed on March 16, 1967, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The only issue presented for our consideration is whether the 
deficit realized on the sale of the melons involved herein is to be 
borne by complainant or respondent. Respondent in its unverified 
answer alleges, in substance, that complainant agreed to assume 
any losses resulting from the handling of these melons, for it 
states therein that complainant “guaranteed no red ink of any 


kind on this car.” This allegation, however, is contrary to the 
allegations of the verified formal complaint, which is considered 
a part of the evidence in this proceeding. 


In the absence of special circumstances, it is the contractual 
duty of the shipper in a consignment transaction to reimburse 
the receiver for any deficit incurred on disposition of the ship- 
ment. Where the shipper contends otherwise, he has the burden 
of proving such contention by a preponderance of the evidence. 
George A. Bonnet Co. v. Farmers Potato Exchange, 10 A.D. 887 
(1951). From the evidence before us, we conclude that respondent 
has failed to sustain this burden. 


Respondent has not questioned the propriety of the sales made 
by complainant, nor the accuracy or validity of its accounting. 
Accordingly, we conclude that complainant was entitled to be re- 
imbursed by respondent in the amount shown as the deficit in such 
accounting, or $467.90. Respondent’s failure to pay this amount to 
complainant is in violation of section 2 of the act, for which rep- 
aration should be awarded, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $467.90, with interest thereon 


at the rate of 6 percent per annum from August 1, 1966, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 11,468) 


THE Woops COMPANY, INCORPORATED v. PETER CONDAKES COMP- 
ANY. PACA Docket No. 2-399. Decided October 4, 1967. 


Consignment with guaranteed price—Price dependent upon 
compliance with good delivery standards—Dismissal 


Respondent not liable for guaranteed minimum price in consignment where 
complainant breached agreement in shipping lettuce that did not meet 
good delivery standards. Delay in transit for inspection not material. 
Complaint dismissed. 


John R. Catlin, Western Growers Association, Los Angeles, Cal., for com- 
plainant. 
Walter A. Hilgeson, Forest Park, Il., for respondent. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 


tion of $1,499 from respondent in connection with a transaction 
involving a carload of lettuce in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment, including a supplement thereto, was served upon each of the 
parties. A copy of the formal complaint was served upon respond- 
ent, which filed an answer thereto, denying liability to complain- 
ant. 


Since the amount of damages claimed in the formal complaint 
does not exceed $1,500,! the shortened procedure provided in 


1. Complainant restricted its claim to $1,499 in the formal complaint. 





WOODS CO. v. CONDAKES 1105 
Cite as 26 A.D. 1104 


section 47.20 of the rules of practice, 7 CFR 47.20, is applicable. 
Pursuant to this procedure, respondent filed an answering state- 
ment and complainant filed a statement in reply. Respondent also 


filed a brief. 


FINDINGS OF FACT 


1. Complainant, The Woods Company, Incorporated, is a corpo- 
ration whose address is P. O. Box 1294, Yuma, Arizona. 


2. Respondent is a partnership composed of John P., George 
P., James P., Leo P., and Pauline Condakes, doing business as 
Peter Condakes Company, whose address is 453 C Street, Boston, 
Massachusetts. At the time of the transaction involved herein, 
respondent was licensed under the act. 


3. On March 25, 1966, complainant and respondent entered in- 
to a contract wherein it was agreed that complainant would ship 
from loading point in the State of Arizona, to respondent in 
Boston, Massachusetts, one carload, or 1,280 cartons, of lettuce, 
2-dozen size, then contained in car PFE 452602, for sale by re- 
spondent on consignment. It was also agreed that complainant 
would be guaranteed $1.00 per carton for the lettuce, plus 18¢ 
per carton cooling charge, or a guaranteed total of $1,510.40 for 
the carload, f.o.b. shipping point, provided the lettuce on arrival 


at contract destination in Boston complied with the good delivery 
standards for lettuce. 


4, The contract between the parties was negotiated by a broker, 


Salisch Produce Company, Inc., of Yuma, Arizona, which issued 
a confirmation of sale on March 25, 1966. 


5. On March 25, 1966, in the course of interstate commerce and 


pursuant to the contract set forth in Finding of Fact No. 3, com- 
plainant billed car PFE 452602 out of Somerton, Arizona, to re- 
spondent at Boston, Massachusetts. Notice of the billing was given 


to respondent by the broker in a telegram dated March 25, in 
relevant part as follows: 


“25th PFE 452602 WOODS 1280 CARTONS 2’s FLAT 
PACK 1.00 COOLING .18 GUARANTEE CONSIGNED... 


MARKET STEADY DEMAND MUCH IMPROVED FOR 
TOP LOTS CARTON 2’s BEST 1.50-1.75. . .” 


6. The shipment arrived in Boston on or about April 4, 1966, 
and was federally inspected at 3:45 p.m. that same day. The re- 
sults of that inspection, in relevant part, are as follows: 
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“Kind: Mechanical Refrigerator. 


sk *k * 

“Products inspected: Iceberg LETTUCE in cartons branded, 
‘Woods Brand. . . 2 Dozen Lettuce.’ Applicant states 1280 
cartons. 


“Temperature of product: Doorway: Top 35° F. Bottom 
35° F. 

“Size: Irregular. 

“Quality: . . . Grade defects range 1 to 11 heads per carton 
average 25% mostly broken midribs or excessive wrapper 
leaves. 


“Condition: Heads and portions of heads not affected by con- 
dition factors are fresh and crisp. Wrapper leaves: No decay. 


Head leaves: Damage by Rib Discoloration ranges 9 to 19 


heads per carton average 54% including 18% reported above 
as grade defects. Less than 1% decay. 


“Grade: Fails to grade U.S. No. 1, 100% hard or firm account 
grade defects. 


“Remarks: Inspection and certificate restricted to upper 
three layers of portion of load bteween load dividers.” 


a 


7. On April 6, at 1:55 p.m., respondent sent the following 
telegram to complainant: 


“SUGGEST WILL WORK MORE ADVANTAGEOUSLY IF 


DIVERT PFE 450050 AND 452602 HARLEM RIVER NY 
DUE INTERNAL CONDITION HAVE DIFFICULTY 
SELLING 453697 AND 451494 AT $1.50 SOLD PFE 451501 


$1.75-2.25 ADVISE OURSELVES OR SALISCH GLEN- 
DALE.” 


8. Respondent, at 11:30 a.m. on April 9, issued an order to the 
earrier diverting car PFE 452602 to complainant at Harlem 
River Yards, New York, New York. At 3:34 p.m. on the same 


date the broker sent the following wire to respondent: 
“SPOKE TO WOODS AND HE ADVISED YOU USE YOUR 


OWN DISCRETION AS TO ABANDONING CARS IN- 
VOLVED.” 


9, On April 18, respondent sent the following telegram to com- 
plainant: 
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“WIRED SALISCH AND HE WIRED ‘USE OWN DISCRE- 
TION DIVERTING CARS INVOLVED’ PER WIRE THIS 


SOLE REASON DIVERTED HARLEM RIVER CAR 


WOODS BRAND SOLD BOSTON DIDNT BRING 
FREIGHT FEDERAL INSPECTIONS REPORTED 4/4 
IMPOSSIBLE SELL AT FREIGHT CHARGES INFORMED 


YOUR OFFICE ABOUT THESE CARS COULDNT 
HANDLE TO GUARANTEE FREIGHT CHARGES CARS 
LOADED WITH INTERNAL TROUBLE.” 

10. Car PFE 452602 was ultimately abandoned to the carrier. 
11. The formal complaint was filed on October 3, 1966, which 


was within 9 months after the alleged cause of action herein 
accrued. 


CONCLUSIONS 
The parties agree that respondent was to handle the lettuce in- 


volved herein on a consignment basis, with a guarantee of $1.00 


per carton, plus 18¢ per carton cooling charge, or a total of $1.18 
per carton, f.o.b. shipping point. While there is no claim that the 
lettuce was to have been of any specific grade at shipping point 


or at destination, it is alleged by respondent, with the broker 


concurring and with no denial or attempt at rebuttal by com- 


plainant, that the application of the guarantee was dependent 
upon the lettuce meeting the requirements of the good delivery 
standards at contract destination in Boston, as defined in section 


46.44(2) of the Department’s regulation, 7 CFR 46.44(2).? It is 


further alleged by respondent, in substance, that the lettuce in 


car PFE 452602 failed to meet the requirements for good delivery 
set forth in the cited regulation, and that respondent was thus 
released from liability under the guarantee. 


The regulation cited above provides, in relevant part, as 
follows: 


“Tf the contract does not specify a U.S. grade or percentage 
of condition defects, the lettuce at destination may contain a 
maximum of 15 percent, by count, of the heads in any lot 


which are damaged by condition defects, including therein 


not more than 9 percent serious damage of which not more 
than 5 percent may be decay affecting any portion of the 
head exclusive of wrapper leaves.’’ 
“2, While this section by its terms is applicable to f.o.b. transactions only, the parties may of 
course use the standards set forth therein as a criterion for delivery, incorporated in their 
contract of consignment. 
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On the basis of the record before us, we conclude that the 
guarantee by respondent was dependent upon complainant’s ship- 
ping lettuce that would meet good delivery standards in Boston. 
On the basis of the Federal inspection made in Boston on April 
4, we further conclude that complainant failed in this respect, in 
breach of the agreement between the parties.* It follows, there- 
fore, that complainant is not entitled to enforce the guarantee 
provision of the contract. Accordingly, we conclude that the com- 
plaint should be dismissed. 


ORDER 


The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 11,469) 


THE WooDS COMPANY, INCORPORATED v. PETER CONDAKES COM- 
PANY. PACA Docket No. 2-400. Decided October 4, 1967. 


Consignment with guaranteed price—Price dependent upon compliance 
with good delivery standards—Dismissal 


Respondent not liable for guaranteed minimum price in consignment where 
complainant breached agreement in shipping lettuce that did not meet 
good delivery standards and complaint dismissed. 


John R. Catlin, Western Growers Association, Los Angeles, Cal., for com- 
plainant. 
Walter A. Hilgeson, Forest Park, Ill., for respondent. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion of $1,499 from respondent in connection with a transaction 
involving a carload of lettuce in interstate commerce. 


3. It appears that the shipment was stopped in Chicago, Illinois, on March 29, 1966, for 
not more than one day for inspection by the Chicago Inspection Agency. Despite this cir- 
cumstance, however, we are of the opinion that this delay would not have been a material 
factor in the condition of the load found at contract destination in Boston on April 4. 
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A copy of the report of investigation prepared by the Depart- 
ment, including a supplement thereto, was served upon each of 
the parties. A copy of the formal complaint was served upon re- 
spondent, which filed an answer thereto, denying liability to 
complainant. 


Since the amount of damages claimed in the formal complaint 
does not exceed $1,500,' the shortened procedure provided in sec- 
tion 47.20 of the rules of practice, 7 CFR 47.20, is applicable. 
Pursuant to this procedure, respondent filed an answering state- 
ment and complainant filed a statement in reply. Respondent also 
filed a brief. 


FINDINGS OF FACT 


1. Complainant, The Woods Company, Incorporated, is a cor- 
poration whose address is P. O. Box 1294, Yuma, Arizona. 


2. Respondent is a partnership composed of John P., George 
P., James P., Leo P., and Pauline Condakes, doing business as 
Peter Condakes Company, whose address is 453 C Street, Boston, 
Massachusetts. At the time of the transaction involved herein, 
respondent was licensed under the act. 


3. On March 26, 1966, complainant and respondent entered 
into a contract wherein it was agreed that complainant would ship 
from loading point in the State of Arizona, to respondent in Bos- 
ton, Massachusetts, one carload, or 1,100 cartons, of lettuce, 2- 
dozen size, then contained in car PFE 450050, for sale by re- 
spondent on consignment. It was also agreed that complainant 
would be guaranteed $1.25 per carton for the lettuce, plus 18¢ 
per carton cooling charge, or a guaranteed total of $1,573 for the 
carload, f.o.b. shipping point, provided the lettuce on arrival at 
contract destination in Boston complied with the good delivery 
standards for lettuce. 


4. The contract between the parties was negotiated by a brok- 
er, Salisch Produce Company, Inc., of Yuma, Arizona. 


5. On March 26, 1966, in the course of interstate commerce 
and pursuant to the contract set forth in Finding of Fact No. 3, 
complainant billed car PFE 450050 out of Somerton, Arizona, to 
respondent at Boston, Massachusetts. The shipment arrived in 
Boston on or about April 4, 1966, and was federally inspected at 





1. Complainant restricted its claim to $1,499 in the formal complaint. 
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2:30 p.m. that same day. The results of that inspection, in relevant 
part, are as follows: 


“Kind: Mechanical Refrigerator. 


“Products inspected: Iceberg LETTUCE in cartons printed 
‘2 Doz. Lettuce, Woods Brand .. .’ Approximately 1,000 car- 
tons remaining. 


“Condition of load: ... Car partly unloaded. Four incom- 
plete stacks between doors, 2 incomplete, 11 complete stacks 
B-end of car. Two incomplete stacks A-end of car, load divid- 
ers in place within 4 feet of doorway, 2 to 9 rows, 1 to 5 
layers. 


“Temperature: Doorway: Top 37° F. Bottom 38° F. 


“Quality: . .. Grade defects range from 3 to 5 heads per 
carton, average 20% excessive wrapper leaves and broken 
midribs. 


“Condition: Heads or portion of heads not affected by decay 
or other condition defects are fresh and crisp. Wrapper 
leaves: No decay. Head leaves: Damage by Russet Spotting 
in most cartons range from 3 to 5 heads per carton, many 


none, average 10% including 4% serious damage. Damage by 
Tipburn in most cartons ranges from 2 to 5 heads per car- 
ton, many none, average 9% including 3% serious damage. 
Damage by reddish brown discoloration affecting outer sur- 
face of midribs from 3 to 11 heads per carton, average 27%, 
including 4% serious damage. No decay. 


“Grade: Fails to grade U.S. No. 1, 95% hard of firm account 
grade defects. 


“Remarks: Inspection and certificate restricted to product 
in partial stacks and upper 3 layers of load in B-end of 
OP cack” 


6. On April 6, at 1:55 p.m., respondent sent the following 
telegram to complainant: 


“SUGGEST WILL WORK MORE ADVANTAGEOUSLY IF 
DIVERT PFE 450050 AND 452602 HARLEM RIVER NY 
DUE INTERNAL CONDITION HAVE DIFFICULTY 
SELLING 453697 AND 451494 AT $1.50 SOLD PFE 451501 
$1.75-2.25 ADVISE OURSELVES OR SALISCH GLEN- 
DALE.” 
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7. On April 9, at 10:49 a.m., respondent wired the broker, 
in relevant part as follows: 


“PFE 452602-450050-453697 MUST ABANDON RAILROAD 
AT HARLEM RIVER SINCE CARS ON TRACK CANNOT 
ABANDON IN BOSTON OR WILL HAVE TO PAY RAIL- 
ROAD CHARGES DIVERTING TO WOODS CO HARLEM 
RIVER.” 


Subsequent to sending this wire respondent, at 11:30 a.m. on 
April 9, issued an order to the carrier diverting car PFE 450050 
to complainant at Harlem River Yards, New York, New York. At 
3:34 p.m. on the same date the broker sent the following wire to 
respondent: 


“SPOKE TO WOODS AND HE ADVISED YOU USE YOUR 
OWN DISCRETION AS TO ABANDONING CARS IN- 
VOLVED.” 


8. On April 18, respondent sent the following telegram to 
complainant: 


“WIRED SALISCH AND HE WIRED ‘USE OWN DISCRE- 
TION DIVERTING CARS INVOLVED’ PER WIRE THIS 
SOLE REASON DIVERTED HARLEM RIVER CAR 
WOODS BRAND SOLD BOSTON DIDNT BRING 
FREIGHT FEDERAL INSPECTIONS REPORTED 4/4 
IMPOSSIBLE SELL AT FREIGHT CHARGES INFORM- 
ED YOUR OFFICE ABOUT THESE CARS COULDNT 
HANDLE TO GUARANTEE FREIGHT CHARGES CARS 
LOADED WITH INTERNAL TROUBLE.” 


9. Car PFE 450050 was ultimately abandoned to the carrier. 


10. The formal complaint was filed on October 5, 1966, which 
was within 9 months after the alleged cause of action herein 
accrued. 


CONCLUSIONS 


The parties agree that respondent was to handle the lettuce in- 
volved herein on a consignment basis, with a guarantee of $1.25 
per carton, plus 18¢ per carton cooling charge, or a total of $1.43 
per carton, f.o.b. shipping point. While there is no claim that 
the lettuce was to have been of any specific grade at shipping 
point or at destination, it is alleged by respondent, with the 
broker concurring and with no denial or attempt at rebuttal by 
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complainant, that the application of the guarantee was dependent 
upon the lettuce meeting the requirements of the good delivery 
standards at contract destination in Boston, as defined in sec- 
tion 46.44(2) of the Department’s regulation, 7 CFR 46.44(2).? 
It is further alleged by respondent, in substance, that the lettuce 
in car PFE 450050 failed to meet the requirements for good de- 
livery set forth in the cited regulation, and that respondent was 
thus released from liability under the guarantee. 


The regulation cited above provides, in relevant part, as fol- 
lows: 


“If the contract does not specify a U.S. grade or percentage 
of condition defects, the lettuce at destination may contain a 
maximum of 15 percent, by count, of the heads in any lot 
which are damaged by condition defects, including therein 
not more than 9 percent serious damage of which not more 
than 5 percent may be decay affecting any portion of the 
head exclusive of wrapper leaves.” 


On the basis of the record before us, we conclude that the 
guarantee by respondent was dependent upon complainant’s ship- 
ping lettuce that would meet good delivery standards in Boston. 
On the basis of the Federal inspection made in Boston on April 
4, we further conclude that complainant failed in this respect, in 
breach of the agreement between the parties. It follows, there- 
fore, that complainant is not entitled to enforce the guarantee pro- 
vision of the contract. Accordingly, we conclude that the com- 
plaint should be dismissed. 


ORDER 


The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


2. While this section by its terms is applicable to f.o..b transactions only, the parties may 
of course use the standards set forth therein as a criterion for delivery, incorporated in their 
contract of consignment. 
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(No. 11,470) 


THE WooDS COMPANY, INCORPORATED v. PETER CONDAKES COM- 
PANY. PACA Docket No. 2-401. Decided October 4, 1967. 


Consignment with guaranteed price—Applicability of good delivery 
standards—Size specifications—Damages 





In consignment of lettuce providing for guaranteed minimum price where 
complainant shipped lettuce that met size specifications and good delivery 
standards, respondent liable to complainant for guaranteed price. 


John R. Catlin, Western Growers Association, Los Angeles, Cal., for com- 
plainant. 


Walter A. Hilgeson, Forest Park, Ill., for respondent. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 





This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion of $1,499 from respondent in connection with a transaction 
involving a carload of lettuce in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment, including a supplement thereto, was served upon each of 
the parties. A copy of the formal complaint was served upon 
respondent, which filed an answer thereto, denying liability to 
complainant. 


Since the amount of damages claimed in the formal complaint 
does not exceed $1,500,! the shortened procedure provided in 
section 47.20 of the rule of practice, 7 CFR 47.20, is applicable. 
Pursuant to this procedure, respondent filed an answering state- 
ment and complainant filed a statement in reply. Respondent also 
filed a brief. 


FINDINGS OF FACT 


1. Complainant, The Woods Company, Incorporated, is a cor- 
poration whose address is P. O. Box 1294, Yuma, Arizona. 


2. Respondent is a partnership composed of John P., George 
P., James P., Leo P., and Pauline Condakes, doing business as 


1. Complainant restricted its claim to $1,499 in the formal complaint. 
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Peter Condakes Company, whose address is 453 C Street, Bos- 
ton, Massachusetts. At the time of the transaction involved herein, 
respondent was licensed under the act. 


8. On March 24, 1966, complainant and respondent entered 
into a contract wherein it was agreed that complainant would 
ship from loading point in the State of Arizona, to respondent in 
Boston, Massachusetts, one carload, or 1,280 cartons, of lettuce, 
2-dozen size, then contained in car PFE 453697, for sale by re- 
spondent on consignment. It was also agreed that complainant 
would be guaranteed $1.00 per carton for the lettuce, plus 18¢ 
per carton cooling charge, or a guaranteed total of $1,510.40 for 
the carload, f.o.b. shipping point. 


4, The contract between the parties was negotiated by a brok- 
er, Salisch Produce Company, Inc., of Yuma, Arizona, which 
issued a confirmation of sale on March 24, 1966. 


5. On March 24, 1966, in the course of interstate commerce 
and pursuant to the contract set forth in Finding of Fact No. 3, 
complainant billed car PFE 453697 out of Somerton, Arizona, to 
respondent at Boston, Massachusetts. The shipment arrived in 
Boston on or about March 31, 1966, and was inspected by the 
National Perishable Inspection Service, Inc. at 8 a.m. on that 
same date. The results of that inspection, in relevant part, are 
as follows: 


“Equipment: ... Mechanical refrigerating unit in operation. 
66% * ok 


“Temp. Commodity: Top 33 deg. Bottom 34 deg. Outside 38 
deg. Car thermometer 35 deg. Thermostat set at 34 deg. 


“Quality: ... Small to medium sized heads. . . Average 5% 
of heads show excessive wrapper leaves, balance fairly well 
trimmed. Average 7% of heads show 3 or more broken 
midribs. .. 


“Condition: No decay noted. Range 0 to 18, average 6% 
damage by internal discoloration affecting midribs. 0 to 6, 
average 3% damage by russet spot. 0 to 6, average 2% dam- 
age by tipburn. Most heads show brown discoloration on 
outer midribs.” 


6. On April 6, at 1:55 p.m., respondent sent the following 
telegram to complainant: 
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“SUGGEST WILL WORK MORE ADVANTAGEOUSLY IF 
DIVERT PFE 450050 AND 452602 HARLEM RIVER NY 
DUE INTERNAL CONDITION HAVE DIFFICULTY 
SELLING 453697 AND 451494 AT $1.50 SOLD PFE 451501 
$1.75-2.25 ADVISE OURSELVES OR SALISCH GLEN- 
DALE.” 


Subsequently, at 3 p.m. that same day, respondent secured a 
Federal inspection of the lettuce in car PFE 453697. The results 
of that inspection, in relevant part, are as follows: 


“Products inspected: Iceberg LETTUCE in cartons printed 
‘2 Doz. Lettuce, Woods Brand, The Woods Co. Yuma, Ari- 
zona.’ Applicant states 1200 cartons. 


“Condition of load: . . . Car partly unloaded. Five incomplete 
stacks between doors, 2 incomplete stacks A-end of car, 1 in- 
complete stack B-end of car, 1 to 9 rows, 2 to 5 layers. Metal 
load dividers in place approximately 3 feet from doorway 


in A-end of car and approximately 2 feet from doorway in 
B-end. 


“Condition of Pack: Tight in layers... 
“Temperature: Doorway: Top 35° F. Bottom 38° F. 
“Size: Fairly uniform in cartons. 


“Quality: Clean, generally fairly well trimmed, good green 
color. Average 95% hard and firm, 5% fairly firm. Grade 
defects range from 2 to 10 heads per carton, average 23% 
broken midribs and excessive wrapper leaves. 


“Condition: Heads or portion of heads not affected by decay 
or other condition defects are fresh and crisp. No decay 
affecting wrapper leaves only. Head leaves: Damage by 
Russet Spotting ranges from 1 to 4 heads per carton, aver- 
age 12%. Damage by Tipburn average 2%. Damage by rib 
discoloration in most cartons range 1 to 2 heads per carton, 
many none, average 4%. Damage by reddish brown discolora- 
tion affecting outer surface of midribs average 2%. Less 
than 1% decay. 


“Grade: Fails to grade U.S. No. 1, 95% hard or firm account 
grade defects. 


“Remarks: Inspection and certificate restricted to portion 
of load between load dividers remaining in car at time of 
inspection. . .” 
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7. Respondent, at 11:30 a.m. on April 9, issued an order to 
the carrier diverting car PFE 453697 to complainant at Harlem 
River Yards, New York, New York. At 3:34 p.m. on the same 
date the broker sent the following wire to respondent: 


“SPOKE TO WOODS AND HE ADVISED YOU USE YOUR 
OWN DISCRETION AS TO ABANDONING CARS IN- 
VOLVED.” 


8. On April 138, respondent sent the following telegram to 
complainant: 


“WIRED SALISCH AND HE WIRED ‘USE OWN DIS- 
CRETION DIVERTING CARS INVOLVED’ PER WIRE 
THIS SOLE REASON DIVERTED HARLEM RIVER CAR 
WOODS BRAND SOLD BOSTON DIDNT BRING 
FREIGHT FEDERAL INSPECTIONS REPORTED 4/4 
IMPOSSIBLE SELL AT FREIGHT CHARGES INFORM- 

ED YOUR OFFICE ABOUT THESE CARS COULDNT 
HANDLE TO GUARANTEE FREIGHT CHARGES CARS ) 
LOADED WITH INTERNAL TROUBLE.” 


9. Car PFE 453697 was ultimately abandoned to the carrier. 


10. The formal complaint was filed on October 3, 1966, which 
was within 9 months after the cause of action herein accrued. 



































CONCLUSIONS 


The parties agree that respondent was to handle the lettuce in- 
volved herein on a consignment basis, with a guarantee of $1.00 
per carton, plus 18¢ per carton cooling charge, or a total of $1.18 
per carton, f.o.b. shipping point. While there is no claim that the 
lettuce was to have been of any specific grade at shipping point 
or at destination, respondent alleges that the application of the 
guarantee was dependent upon the lettuce meeting the require- 
ments of the good delivery standards at contract destination in 
Boston, as defined in section 46.44(2) of the Department’s regu- 
lation, 7 CFR 46.44(2).? It is further alleged by respondent, in 
substance, that the lettuce in car PFE 453697 failed to meet the 
requirements for good delivery set forth in the cited regulation, 
and that respondent was thus released from liability under the 
guarantee. Complainant, for its part, denies that there was any 
agreement between the parties providing that the subject lettuce 

2. While this section by its terms is applicable to f.o.b. transactions only, the parties may 


of course use the standards set forth therein as a criterion for delivery, incorporated in their 
contract of consignment. 
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would conform to the good delivery standards as set forth in the 
Department’s regulation. 


The regulation in question provides, in relevant part, as fol- 
lows: 


“If the contract does not specify a U.S. grade or percentage 
of condition defects, the lettuce at destination may contain a 
maximum of 15 percent, by count, of the heads in any lot 
which are damaged by condition defects, including therein 
not more than 9 percent serious damage of which not more 
than 5 percent may be decay affecting any portion of the 
head exclusive of wrapper leaves.” 


In reviewing the results of the inspection made of this lettuce 
by the National Perishable Inspection Service, Inc. on the ar- 
rival of car PFE 453697 in Boston on March 31, it is to be noted 
that the average of the condition defects which were scored 
against the lettuce total 11 percent. Even four days after arrival 
of the shipment, condition defects in the shipment totaled only 
20%, as evidenced by the Federal inspection of April 4. Based 
upon this evidence, it appears that the shipment met the require- 
ments for good delivery on arrival at contract destination in Bos- 
ton. This being so, the question of whether it was required to do 
so under the terms of the agreement made between the parties 
is rendered moot. 


Respondent argues in its brief, however, that “‘the shipper did 
not deliver 2-dozen size lettuce and thus breached the express 
warranty as to size.” Respondent does not elaborate, but claims 
that its contention is supported by the results of the inspection 
made of this shipment on March 31 by the National Perishable 
Inspection Service, Inc., and also by the results of the Federal 
inspection of April 4. 


We think that respondent’s position is untenable. The Federal 
inspection of April 4 certifies that the lettuce inspected, as to 
size, was “fairly uniform.” This, then, was a certification that 
the lettuce met the requirements for size both as to the 2-dozen 
size description marked on the crate as well as the 2-dozen size 
requirement included in the contract between the parties. We 
therefore conclude that respondent’s contention, that complainant 
breached the contract with respect to the size of the lettuce ship- 
ped, is without merit. 
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The total of the guarantee involved herein is $1,510.40, of 
which no part has been paid, in violation of section 2 of the act. 


Complainant, however, has limited its claim for reparation to 


$1,499, so that our award is likewise limited to that amount, 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 


pay to complainant, as reparation, $1,499, with interest thereon 
at the rate of 6 percent per annum from May 1, 1966, until paid. 


Copies of this order shall be served upon the parties. 


(No. 11,471) 


In re Louis Zwick & SON. PACA Docket No. 9910. Decided Oc- 
tober 18, 1967. 


Stay order vacated—Disciplinary proceeding—Court decision 


Where United States Supreme Court denied petition for a writ of certiorari 
of United States Court of Appeals decision affirming finding of repeated 
and flagrant violations of the act and the order that the facts and cir- 


cumstances be published, the Judicial Officer’s decisions and orders (25 
A.D. 90; 25 A.D. 257) are reinstated. 


Decision by Thomas J. Flavin, Judicial Officer. 


ORDER VACATING STAY ORDER 


In this disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
a decision and order were issued January 12, 1966, in which re- 


spondent was found to have committed repeated and flagrant vio- 
lations of the act and which ordered that the facts and circum- 
stances be published. The order of January 12, 1966, was stayed 


to enable respondent to file a petition for reconsideration thereof 
and on February 14, 1966, respondent filed such a petition. On 


February 16, 1966, the petition for reconsideration was dismissed 
and the decision and order of January 12, 1966, was reinstated. 


On March 4, 1966 respondent, in effect, filed an appeal of the 
orders on January 12 and February 16, 1966, in the United States 


Court of Appeals for the Second Circuit and the finding or deter- 
mination that respondent committed repeated and fiagrant viola- 





EVERGLADES GROWERS v. SWEENEY 1119 
Cite as 26 A.D. 1119 


tions of the act and the order that the facts and circumstances be 
published, contained in the decisions and orders of January 12 and 
February 16, 1966, were stayed March 10, 1966, pending the out- 
come of the Court appeal. The Court affirmed such orders and re- 
spondent’s petition for a writ of certiorari in the United States 
Supreme Court was denied October 9, 1967. Accordingly, the stay 
order of March 10, 1966, is hereby vacated and the finding or 
determination that respondent committed repeated and flagrant 
violations of the act and the order that the facts and circumstances 


be published contained in the decisions and orders of January 12 
and February 16, 1966, shall be effective October 31, 1967. 


(No. 11,472) 


EVERGLADES GROWERS COOPERATIVE v. CHARLES P. SWEENEY Co. 
PACA Docket No. 2-446. Decided October 20, 1967. 


Breach of contract not established—Rejection untimely—Acceptance— 
Liability 


Where respondent failed to prove breach or cancellation of contract or un- 
timeliness of complaint, respondent liable for contract price of shipment 


of cabbage. 


Complainant pro se. 
Infelise & Strout, Lynn, Mass., for respondent. 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 


A timely complaint was filed in which complainant seeks repara- 


tion against respondent in the amount of $1,438.50 in connection 
with a transaction involving a shipment of green cabbage in in- 
terstate commerce. 


A copy of the formal complaint and a copy of the Department’s 


report of investigation were served upon respondent. A copy of 
the report of investigation was also served upon complainant. 
Respondent filed an answer to the complaint, denying liability 


and alleging a breach of the contract on the part of complainant. 
Since the amount involved does not exceed $1,500, the shortened 
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procedure provided by the Rules of Practice (7 CFR 47.20) is 
applicable. Pursuant to such procedure, the parties were given an 


opportunity to submit additional evidence in the form of opening 


and answering statements, but no additional evidence was sub- 
mitted by either party. Respondent filed a brief. 


FINDINGS OF FACT 


1, Complainant, Everglades Growers Cooperative, is a corpora- 
tion whose address is P. O. Box 537, Pahokee, Florida. 


2. Respondent is an individual, Charles P. Sweeney, doing 
business as Charles P. Sweeney Co., whose address is Boston 


Terminal Market, C & Fargo Streets, South Boston, Massa- 
chusetts. At the time of the transaction involved herein, respond- 
ent was licensed under the Act. 

38. On or about April 28, 1966, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent a 
carload of U.S. No. 1 green cabbage, at an agreed price of $2.25 


per crate, plus 20¢ per crate precooling, plus $66.50 topice, mak- 
ing a total contract price of $1,438.50, f.o.b. Florida shipping 
point. 


4, On April 28, 1966, complainant shipped in car FGEX 59511, 


from shipping point in the State of Florida to respondent at 
Boston, Massachusetts, 560 crates of green cabbage. The cabbage 
was inspected at shipping point and was certified as grading U.S. 
No. 1, no decay. 


5. Upon arrival of the carload of cabbage at Boston, on or 


about May 2, 1966, respondent accepted the shipment, but re- 
quested a Federal inspection, which was made at 8:50 a.m. on 
May 4, 1966, and showed an average of 7% damage by crushed 


heads, an average of 2% damage by dark discolored areas affect- 


ing the midribs, and an average of 1% decay. Approximately 475 
crates of cabbage remained in the car at the time of the inspection, 
which was restricted to product in incomplete stacks and in 
upper 2 layers of 2 complete stacks nearest the door of that por- 


tion of the load remaining in the car. 


6. On May 6, 1966, respondent notified complainant that he 
was rejecting the cabbage to the railroad. The carrier notified 
complainant of respondent’s action. 
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7. An informal complaint was filed on November 21, 1966, 
which was within 9 months after accrual of the cause of action 


herein. 


CONCLUSIONS 


It is respondent’s contention that the cabbage in question was 


to grade U.S. No. 1 at destination; that on May 6, after the re- 


sults of the Federal inspection were known, complainant agreed 


to cancel the sale and that respondent would not be held liable for 
the purchase price; and that on that date respondent rejected the 
shipment to the carrier, notifying complainant of his action. 


Respondent has failed to establish that there was any agree- 


ment between the parties that the cabbage was to grade U.S. No. 
1 at destination. Respondent took no exception to complainant’s 
confirming wire of April 29, 1966, or to the invoice mailed on the 


same date, both of which failed to include this alleged provision 


of the contract. The cabbage graded U.S. No. 1 at shipping point, 


as disclosed by the inspection, and the deterioration found upon 
arrival at destination was not abnormal and therefore not in 
breach of the suitable shipping condition warranty. We, therefore, 


conclude that the cabbage met the terms of the contract. 


We have no difficulty in concluding that respondent accepted 
the cabbage upon arrival. His act of removing certain crates from 
the car and offering the shipment for sale was such an exercise 


of dominion over the shipment as to constitute an acceptance, 


under our regulations. Also, under the regulations, respondent is 
deemed to have accepted the shipment by reason of his failure to 
reject it within 24 hours. 


Respondent also contends in his answer that complainant’s 


failure to object to or protest respondent’s actions in connection 


with the carload of cabbage for approximately five months con- 
stituted an unreasonable length of time and a waiver of any con- 
tractual rights complainant may have had. It appears that re- 


spondent is confusing this matter with the rule that the buyer or 


receiver of the produce must make a timely complaint after ar- 


rival to the seller or shipper of any alleged violation of the con- 
tract. Cf. Fremont Produce Co. v. Hecht Produce Company, 16 
A.D. 630; J. Schlanger & Sons v. Hartman Distributors, Inc. and/ 


or Hartman-Grossman Dist., Inc., 24 A.D, 881. Moreover, the Act 


and the regulations issued pursuant thereto provide that a com- 
plaint arising under the Act must be filed within nine months 
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after accrual of the cause of action. Clearly, complainant’s claim 
here was well within the statutory period provided in the Act. 


Respondent further contends that on May 6, 1966, complainant 
crally agreed by telephone with the respondent that the contract 
of purchase and sale was cancelled, and that respondent would 
not be responsible or liable to complainant for the contract price 
of the cabbage. Since this defense is of an affirmative nature, the 
burden of proof is upon respondent to clearly show by a pre- 
ponderance of the evidence that complainant agreed to cancel the 
contract. Respondent has failed to sustain that burden. 


Having accepted the cabbage, respondent became liable to com- 
plainant for the purchase price thereof, subject to his right to 
claim damages for any established breach of the contract on the 
part of complainant. Respondent has failed to submit a prepon- 
derance of evidence to establish such a breach by complainant. 
We conclude, therefore, that respondent’s failure to pay com- 
plainant the contract price was in violation of Section 2 of the 
Act. Complainant should be awarded reparation against respond- 
ent in the amount of $1,438.50, with interest. 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,438.50, with interest there- 
on at the rate of 6 percent per annum from June 1, 1966, until 


paid. 


| 
} 
ORDER 


Copies of this order shall be served upon the parties. 


(No. 11,473) ) 


PEACE RIVER VALLEY PRODUCE COMPANY, INC. v. GEORGE E. 
YATES. PACA Docket No. 9988. Decided October 20, 1967. 


Agent—Improper party—Dismissal 


Where contract is made by authorized agent in the name and on account of 
his principal, agent incurs no liability on the contract and complaint 
dismissed against respondent-agent. 





Mabie & Taylor, Wauchula, Fla., for complainant. 
Taylor, Colbath, Clark & Law, North Palm Beach, Fla., for respondent. 
Paul T. Collier, Presiding Officer. 
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Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In the formal complaint filed August 30, 1965, complainant seeks 
to recover the sum of $6,145.05, which is alleged to be the balance 
due on 12 shipments of cucumbers and other produce sold to re- 
spondent during May and June 1964. 


A copy of the Department’s report of investigation was served 
upon complainant. A copy of the report of investigation was 
served upon respondent, together with a copy of the complaint. 
Respondent filed an answer alleging that he did not contract to 
purchase the cucumbers and other produce from complainant; 
that he did not accept the shipments or receive any invoices from 
complainant; and that respondent is not indebted to complainant. 


An oral hearing was held November 22, 1966, at Pompano 
Beach, Florida. Both parties were represented by counsel. Two 
witnesses testified on behalf of each party. 


FINDINGS OF FACT 


1. Complainant, Peace River Valley Produce Company, Inc., 
is a corporation whose address is Wauchula, Florida. 


2. Respondent, George Edward Yates, is an individual doing 
business in his own name and also Wilma Yates Produce Com- 
pany, whose address is P. O. Box 1113, Produce Station, Tampa, 
Florida. At the time of the transactions involved herein, respond- 
ent was licensed under the act. 


3. In April 1964, respondent and Richard Patterson, doing 
business as Patterson Produce Company at Plant City, Florida, 
entered into an oral agreement by virtue of which respondent 
was authorized by Patterson to purchase produce on behalf of 
Patterson Produce Company. 


4. During the period of May 7, 1964, to June 2, 1964, con- 
templating shipment in interstate commerce, respondent pur- 
chased from complainant for the account of Patterson 12 lots of 
mixed vegetables for a total net price of $7,390.50. Complainant 
knew that respondent was acting for Patterson in these trans- 
actions. 
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5. The 12 lots of produce were shipped by complainant by 
truck from Wauchula, Florida, to Patterson Produce Company, 
Plant City, Florida. Patterson accepted the loads on arrival. Sub- 
sequently, Patterson sold a portion of the produce to respondent 
and received payment from respondent for such produce. 


6. Complainant mailed an invoice on each lot in an envelope 
addressed to the Patterson Produce Company, care of Richard 
Patterson, Tampa, Florida. The originals of the 12 invoices were 
maintained in the records of the Patterson Produce Company by 
Richard Patterson. Patterson paid complainant $1,245.45 on the 
first lot leaving a balance due of $6,145.05. 


7. The informal complaint was filed January 1, 1965, which 
was within 9 months after the alleged causes of action accrued. 


CONCLUSIONS 


Complainant contends that in May and June 1964, it sold and 
delivered to respondent 12 lots of mixed vegetables for which 
complainant has not been paid in full. Respondent denies liability 
on the ground that the 12 lots were purchased by him on behalf 
of, and in the name of, Richard Patterson. 


At the oral hearing, W. C. Moye testified, in substance, that 
for a number of years prior to 1964 he had been a grower of 
peas, eggplant, cucumbers and other produce some of which he 
had disposed of through Patterson, and that on or about April 
1, 1964, complainant corporation was formed to handle disposi- 
tion of his crops. The witness further testified that thereafter in 
April 1964, he telephoned Patterson asking for help in disposing 
of cucumbers and that Patterson replied he was not handling any 
cucumbers himself or “he couldn’t do me much good on cucum- 
bers” but he would introduce him to a man he had working there 
who could help, George Yates. Continuing, Moye testified that 
he talked with Yates who subsequently ordered the 12 lots in 
question, and that he delivered the produce by truck to Patter- 
son at Plant City, Florida, and the invoices to Patterson’s mail- 
ing address at Tampa, Florida. Received in evidence were copies 
of the 12 manifests sent by complainant with the shipments. Each 
states “Sold to George Yates, Plant City, Florida.” Ten of them 
show that invoices were sent one to five days later and eleven 
show that invoices were also sent on July 17, 1964. Copies of the 
invoices were not offered in evidence. 
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Yates testified that in the first part of 1964, Patterson asked 
him to work through Patterson and help in the buying and selling 
of produce since Yates did not have a State of Florida license 
to purchase produce from producers; that Patterson was to pay 
for all produce ordered and bill Yates for any produce he pur- 
chased from Patterson; that he purchased for Patterson from five 
or six firms and also at auction; and that in 1964 he purchased 
about $200,000 worth of produce from Patterson and about $3,000 
worth direct from two other sellers. Yates further testified that 
Patterson introduced him to Moye with the express understand- 
ing that Yates was working through Patterson and would place 
orders for produce on behalf of Patterson from time to time; that 
at the direction of Patterson he ordered loads of produce from 
complainant for Patterson; and that he purchased portions of 
these loads from Patterson and paid his invoices for such portions. 
The witness denied receiving any of complainant’s invoices or 
seeing them until a year later. 


Richard Patterson, who was called as a witness by complainant, 
testified that in 1964 Yates and several other independent buyers 
used his facilities; that Yates asked him to purchase produce 
from growers, because Yates was not licensed to do so as re- 
quired by the State of Florida, and Yates in turn would purchase 
such produce from Patterson; and that all produce whether 
bought in Patterson’s or Yates’ name was placed in Patterson’s 
inventory and the produce purchased by Yates from Patterson 
was invoiced to Yates. As to the initial telephone conversation 
Patterson testified that Moye asked him to buy cucumbers and 
he told Moye he had a man in his office named George Yates 
who could move cucumbers for him, or any other line of mer- 
chandise. Patterson also testified that all invoices received by 
him whether in his name or Yates’ were paid except the 12 in- 
volved herein which were received after the season was over and 
there was no record that the loads were received. 


The Department’s report of investigation contains a letter 
written by Moye to the Department wherein he stated that dur- 
ing 1964, Yates ordered from complainant $30,000 worth of pro- 
duce and none was ordered by Patterson personally. A personal 
investigation made by the Department of Patterson’s records dis- 
closed that from April 29 through July 31, 1964, Patterson in- 
voiced Yates for produce in the amount of $217,350.83, all but a 
small part of which had been paid by Yates. Patterson told the 
investigator that complainant had agreed to ship produce to 
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Yates to handle as a grower’s agent on the recommendation of 
Patterson and after Patterson guaranteed payment to complain- 
ant. Patterson’s records did not indicate that Yates was em- 
ployed by Patterson. Such records included the originals of com- 
plainant’s invoices which showed Yates as buyer and were dated 
April 29 through June 10, 1964. Except for the 12 involved here- 
in, all were marked paid. Patterson explained that he had the in- 
voices because he had guaranteed to pay complainant if Yates 
defaulted. 


Where a contract is made by an authorized agent in the name 
and on the account of a competent principal, the agent incurs no 
liability upon or with reference to the contract. Mechem, Second, 
Agency Section 1357; Restatement, Second, Agency Section 328. 
We conclude that the preponderance of the evidence establishes 
that Yates was the authorized agent of Patterson to purchase the 
12 lots of produce from complainant and also that Moye knew 
Yates was purchasing such produce as agent of Patterson. In 
this connection, the testimony of Yates, which is not refuted in 
any material respect, is particularly convincing. On the other 
hand, Moye’s testimony is inconsistent or at least not clear in 
numerous respects, including whether he was looking to Yates 
or Patterson for payment, whether Patterson guaranteed pay- 
ment in the initial conversation, and whether he was told whom 


to invoice. Consideration also has been given, as we must, to the 
fact that the same conclusions were reached by the presiding of- 


ficer who, at the oral hearing, had the opportunity to observe 
the demeanor, under oath, of the witnesses who testified before 


him. Lorain Journal Co. v. F.C.C., 351 F.2d 824 (D.C. Cir. 1965) ; 
Strickland Produce v. W. Ray Fleming, Inc. of Fla., 26 A.D. 997 


(September 8, 1967). 


In view of the foregoing, the complaint should be dismissed. 
The liability, if any, of Richard Patterson as a result of these 
transactions is not for consideration here since he was not joined 


by complainant as a respondent in this proceeding. 


ORDER 
The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 
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(No. 11,474) 


SPADA DISTRIBUTING Co., INC. v. JOE BELSON. PACA Docket No. 
2-14, Decided October 20, 1967. 


Petition for reconsideration—Dismissed 


As the order of August 4, 1967, is supported by the evidence and the law 
applicable thereto, complainant’s petition for reconsideration is dis- 
missed. 


Decision by Thomas J. Flavin, Judicial Officer. 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued August 4, 1967, awarding complainant repara- 
tion against respondent in the amount of $2,966.94. Copies of 
this order were served upon both parties. Thereafter, complainant 
filed a petition for reconsideration. 


Complainant contends that the preponderance of the evidence 
does not support our conclusions that it breached the contract of 
sale as to both carloads of potatoes and that respondent sustained 
damages thereby. All of the matters referred to by complainant 
were taken into consideration in the issuance of the order of 
August 4, 1967. On a review of the evidence, we conclude that the 
prior order is supported by the evidence and the law applicable 
thereto. 


Complainant further requests that respondent be ordered to 
assign over to complainant any right, title and interest in the loss 
and damage claim filed by respondent with the Union Pacific 
Railroad Co. We have no authority under the act to issue such an 
order. 


The petition is hereby dismissed without prior service upon 
respondent and the order of August 4, 1967, is reinstated. The 
reparation awarded to complainant in that order shall be paid 


within 80 days from the date of this order. 


Copies of this order shall be served upon the parties. 
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(No. 11,475) 


In ve LEON McKAY THOMPSON, d/b/a SAN DIEGO POTATO COMP- 
ANY. PACA Docket No. 2-562. Decided October 23, 1967. 


Failure to pay—Publication of facts—Default 


Respondent’s failures to pay promptly and in full for numerous shipments 
of perishable agricultural commodities purchased in interstate commerce 
constitute repeated and flagrant violations of the act for which the facts 
and circumstances thereof shall be published. Suspension or revocation 
of license is not ordered herein as respondent’s license terminated prior 
to institution of this proceeding. 


James E. Horton for complainant. 
John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 


tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed June 28, 1967, by the Director, 


Fruit and Vegetable Division, Consumer and Marketing Service, 
United States Department of Agriculture. It is alleged in the 
complaint that respondent repeatedly and flagrantly violated sec- 


tion 2 of the act (7 U.S.C. 499b) by failing to make full payment 


promptly of the agreed purchase prices of numerous lots of per- 
ishable agricultural commodities purchased in interstate com- 
merce. A copy of the complaint and a copy of the rules of practice 


were served upon respondent. 


Respondent has not filed an answer. The matter was referred 
to John Curry, Hearing Examiner, Office of Hearing Examiners, 
United States Department of Agriculture, for the preparation of 


a report without further investigation or hearing pursuant to 
section 47.30 (c) of the rules of practice (7 CFR 47.30 (c)). On 


August 29, 1967, the hearing examiner filed a report containing 
proposed findings of fact and conclusions and recommending that 
the facts with respect to respondent’s violations of the act found 


therein be published. No exceptions to the hearing examiner’s 
report were filed. 





LEON McKAY THOMPSON 
Cite as 26 A.D. 1128 


FINDINGS OF FACT 


1. Respondent, Leon McKay Thompson, is an individual doing 
business as San Diego Potato Company, whose address is 24 21st 
Street, San Diego, California. 


2. Pursuant to the licensing provisions of the act, license No. 
208557 was issued to respondent June 18, 1965. This license was 
renewed but terminated June 18, 1967, when respondent failed to 
renew it. This license was suspended automatically January 9, 
1967, when respondent failed to satisfy a reparation award issued 


against him under the act (PACA Docket No. 2-336). 


8. During the period May 3, 1965, through July 3, 1966, re- 
spondent purchased, received and accepted without complaint 49 
lots of perishable agricultural commodities from 12 shippers in 


interstate commerce and has failed to make payment promptly 
and in full of the agreed purchase prices thereof, as follows: 


Unpaid Purchase 
Shipper No. of Lots Prices 


Omego Produce Company, Inc. 3 $ 1,704.00 
Nogales, Arizona 

Reese Sales Company 18 29,716.15 
Yakima, Washington 

Martin Brothers Produce 1,885.00 
Idaho Falls, Idaho 

Fred Hodecker 625.00* 
Redmond, Oregon 


Charles Twitchell 3,970.00 
Enterprise, Utah 


Mikami Bros. 2,325.00* 
Ririe, Idaho 


J. M. Produce Company 1,550.00 
Malin, Oregon 

Heitzman Produce Co. 1,282.00 
Jerome, Idaho 


Rulon Hughes Potato Co. 9,250.00* 
Teton City, Idaho 


Bolsa Packing Co., Inc. 1,062.00 
Nogales, Arizona 


Walter Holm & Co. 7,308.81 
Nogales, Arizona 
Rala Singh Farms 8 2,403.06 


Glendale, Arizona 
Total 49 $63,081.02 


*Default reparation awards issued and unpaid. 
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4. On or about May 31, 1967, by notice in writing, respondent 
was afforded the opportunity to demonstrate or achieve compli- 


ance with all lawful requirements of the act relating to the trans- 
actions set forth in Finding of Fact 8. Respondent has failed to do 


so. 
CONCLUSIONS 


Respondent’s failures to pay promptly and in full for numerous 


shipments of perishable agricultural commodities purchased, re- 
ceived and accepted in interstate commerce, as set forth in Find- 
ing fo Fact 3, constitute repeated and flagrant violations of sec- 


tion 2 of the act. See, e.g., In re Louis Zwick & Son, 25 A.D. 90, 


257 (1966), aff'd 26 A.D. 184 (2d Cir. 1967). As respondent’s 


license terminated prior to the institution of this proceeding, the 
suspension or revocation thereof was not requested by complain- 
ant and should not be ordered herein. However, the facts and cir- 


cumstances of the violations found herein should be published 


pursuant to section 8 (a) of the act (7 U.S.C. 499h (a)). Cf. In 


re Kelly & Weatherington, Inc., 23 A.D. 715 (1964); In re Wil- 
liam Stuart Higgason, d/b/a Bill Higgason, 23 A.D. 1426 (1964). 


ORDER 
Effective on the 11th day after the date hereof, the facts and 


circumstances herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 11,476) 


GONZALES PACKING Co. v. WM. E. NATHAN AND SON. PACA Doc- 


ket No, 2-208. Decided October 27, 1967. 


Track sale established—Notice untimely—Damages 


In track sale and not sale by sample as contended by respondent where 
respondent failed to make timely notice of intention to file a claim for 
reparation, damages awarded complainant for contract price plus deficit 
on resale. 


Charles Chorna, Los Angeles, Cal., for complainant. 
Golbus & Golbus, Chicago, Ill., for respondent. 
Edward A. Slater, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 





GONZALES PACKING v. NATHAN 
Cite as 26 A.D, 1180 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agricul- 


tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 


A timely complaint was filed in which complainant seeks repara- 


tion of $2,747.92 in connection with a transaction involving a 
carload of tomatoes in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 


ment was served upon each of the parties. A copy of the formal 


complaint was served upon respondent, who filed an answer 
thereto, denying liability to complainant and requesting an oral 
hearing. 


An oral hearing was held in Chicago, Illinois, on January 4, 


1967. Each party was represented by counsel. One witness testified 


on behalf of complainant and four on behalf of respondent. Each 
party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation, Horwath and Co., Inc., doing 
business as Gonzales Packing Co., whose address is P. O. Box 
58, Gonzales, California. 


2. Respondent is an individual, Irwin Edward Nathan, doing 


business as Wm. E. Nathan and Son, whose address is 1703 South 
Ashland Avenue, Chicago, Illinois. At the time of the transaction 
involved herein, respondent was licensed under the act. 


8. On September 16, 1965, in the course of interstate com- 


merce, complainant, acting through a broker, S. H. Becker Co. 
of Chicago, sold to respondent 1,160 40-pound cartons of Cali- 
fornia tomatoes, then contained in car PFE 300615, at an agreed 


price of $2.15 per carton, f.o.b. shipping point in the State of 
California, on the basis of a sale on track, or track sale, Chicago, 
Illinois. 


4. Car PFE 300615 had been billed out of Gonzales, California, 
on September 10, 1965, and had arrived in Chicago on or about 


September 15, The tomatoes had been examined by the broker 


and also had been inspected by the Chicago Perishable Inspection 


Service at 8 a.m. that day, with the results of the CPIS inspection, 
in relevant part, as follows: 


“Layers high: 5 Rows wide: 6 
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‘“‘Load: Through load stowed on bottom lengthwise and cross- 
wise. Load in good order. 


“Commodity temperature: Top: 52 Bottom: 51 


“Commodity: Gonzales Pride Brand: ... Calif. naked packed 
tomatoes packed in 40 lb. fibre cartons ... Maturity 65% 
green, 33% breaking and turning, 2% full ripe. Less than 


1% decay. 7% serious scars, 16% minor body and shoulder 


scars. 8% scuffed shoulders. 2% worm damage. Some toma- 
toes are rough and ribby. Fairly good quality.” 


























5. The results of the broker’s examination, as well as the re- 


sults of the inspection made by the CPIS, were made known to 


respondent at the time of the sale on September 16, after re- 


spondent had made his own examination of the tomatoes in the 
ear that morning. Subsequent to such disclosure, and follow- 
ing respondent’s purchase of the subject tomatoes, car PFE 


300615 was released to him (respondent) on the afternoon of 
the date of sale by the broker. 


6. Car PFE 300615 remained on track and fully loaded until 
the morning of September 20. At this time respondent engaged a 


truck, unloaded 200 of the cartons, and hauled them from the 


car to his place of business, After examining a portion of the load 


on the truck, respondent called the broker and complained of 
the condition of the tomatoes. The broker suggested that respond- 
ent get a Federal inspection of the load, which respondent did. 


The relevant results of that inspection, made at 12:30 on Septem- 
ber 20, are as follows: 





“Product inspected: Tomatoes . 
tons remaining. 


. . Applicant states 960 car- 






“Condition of load: Partly unloaded... 


“Temperature of product: Doorway: Top 538° F. Bottom 
53° F. 
“Quality: ... Grade defects range from 8 to 30%, averaging 
15%, mostly scars and misshapen. 


“Condition: Average approximately 55% green and break- 
ers, 20% turning and pink, 10% light red. From 2 to 35%, 
average 14% damage, including 6% serious damage by 
slightly sunken, discolored area occurring over the should- 
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ers. From 4 to 30%, average 14% decay, Watery Rot, Gray 
Mold Rot, and Rhizopus Rot in advanced stages. 


“Grade: Fails to grade U.S. No. 1 account grade defects, 


“Remarks: Inspection and certificate restricted to product 
and lading remaining in car at time of inspection.”’ 


7. Upon receipt of the results of the Federal inspection, re- 


spondent, on September 20, replaced the 200 cartons of tomatoes 
in car PFE 300615 that had been taken out that morning. Re- 


spondent also, on that same day, advised the broker that he (re- 
spondent) would not handle the car further or dispose of the 
tomatoes contained therein, despite the broker’s offer to attempt 


to get an adjustment from the shipper. The broker then advised 
respondent, at 3:55 p.m. on September 20, that the carload of 


tomatoes was being diverted to Gridley, Maxon & Co. of Chicago 
for resale, and that complainant would look to respondent for 
any losses incurred. 


8. The tomatoes were resold by Gridley, Maxon & Co., re- 
sulting in a deficit of $253.92. The deficit was paid to Gridley, 
Maxon & Co. by complainant. 


9. The formal complaint was filed on February 1, 1966, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The primary issue presented herein for decision relates to the 
terms of the agreement made between the parties on September 


16. Complainant takes the position that this was a track sale of 
the subject tomatoes, with no warranties as to quality or condi- 
tion being given to respondent buyer by complainant. Respond- 
ent, however, disputes complainant’s version of the contract, con- 
tending that the transaction was a sale by sample. 


At the oral hearing complainant presented the oral testimony 
of the broker, Sigfried Becker, who stated that car PFE 300615 
arrived in Chicago on September 15; that both he (Becker) and 
an inspector for the Chicago Perishable Inspection Service had 
examined the tomatoes in the car early that morning; and that he 
had returned to his office after looking at some of the tomatoes 
in the doorway, leaving the CPIS employee to finish his inspection. 
Becker further testified that he telephoned respondent that after- 
noon and told him that car PFE 300615 was on track in Chicago; 
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that respondent indicated that he was interested; but that re- 
spondent had said he would not be able to inspect the subject 
tomatoes until the following day, September 16. On the morning 
of September 16, according to Becker, respondent came to his 
(Becker’s) office and stated that he had seen the car of tomatoes 
and was interested in them and would take the shipment at $2 
per carton, f.o.b. Becker called the associate broker in New York, 
Harry Sommers, and was told that $2 per carton was not accepta- 
ble, and that $2.25 was the least the shipper would accept. Som- 
mers finally advised Becker, however, that if he had to take a 
little less than $2.25 he might do it, and to use his own judgment 
in the matter. 


Becker stated that while respondent was in his office, he 
(Becker) told him that there were 1,160 cartons of tomatoes in 
this car. Becker stated, also, that he informed respondent of the 
results of his and the CPIS inspector’s examinations which were 
made the day before. When respondent appeared “dismayed” at 
the quantity of tomatoes in the car, Becker testified that he offer- 
ed to send the CPIS inspector, together with a truck, back to the 
car with respondent, so that the latter might have another look 
at the fruit, but that respondent refused the offer. Becker said 
that respondent telephoned him later on September 16 and that 
it was then agreed that the respondent would purchase the toma- 
toes at $2.15 per carton. 


Respondent’s testimony at the hearing was in accord with 
that of the broker, except as to what was said on the morning 
of September 16 in Becker’s office. According to respondent, he 
took some half-dozen of the tomatoes which he had gotten from 
car PFE 300615 and laid them on the broker’s desk, and told 
the broker, “If the quality of this car generally is as good as 
these samples, I will accept the car, and I would like to buy it 
as cheaply as possible.” Respondent stated that the broker gave 
him this assurance, and that Becker even told Sommers on the 
telephone that “Nathan is complaining he can only see part of 
this car because it is a heavy load, and he wants some assurance 
that the rest of the car is the same as what he could see.” Re- 
spondent further testified that the broker knew he (respondent) 
would not be unloading the car until the 20th; that there was an 
understanding that the tomatoes, upon unloading on that date, 
would be in a condition similar to that of the tomatoes brought 
into Becker’s office by respondent; and that if they were not, 
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respondent would not be bound to accept them under the terms 
of the contract. 


The broker testified that he vaguely remembered that respond- 
ent brought some tomatoes into his office on the 16th, but he 
(Becker) denied that they played any part in the transaction. 
Becker pointed out in his testimony that all he knew about this 
load of tomatoes was what he had learned from his own and 
the CPIS inspection, and that this information had been made 
available to respondent. He also pointed out that this car not 
only was sold without warranty as to grade, but after respondent 
had been given opportunity for inspection. Furthermore, as Beck- 
er also pointed out, respondent was given the opportunity to 
make further inspection of the load, with help from the CPIS in- 
spector, after learning that the car contained 1,160 cartons of 
fruit, but respondent rejected the offer. The broker also denied 
that the agreement had provided that respondent might reject the 
tomatoes, if their condition on September 20 was not comparable 
to the tomatoes which respondent had brought to Becker’s office. 


In reviewing the evidence before us, we conclude that respond- 
ent has failed to prove a sale by sample. We are of the opinion, 


however, that complainant has established that this was a track 
sale, Chicago, of the subject tomatoes, and it is so concluded.! 


Section 46.43(u) (1) and (2) of the regulations, 7 CFR 46.43 
(u) (1) and (2), defines a “track sale” or “sale on track” as 
follows: 


“*Track sale’ or ‘sale on track’ means a sale of produce on 
track after transit and after inspection or opportunity for 
inspection by the buyer, or his agent, who shall be consider- 
ed to have waived any right to reject the commodity so pur- 
chased upon receipt by him or his duly authorized repre- 
sentative from the seller or his duly authorized representa- 
tive of the bill of lading, delivery order, or other document 
enabling him to obtain the goods from the carrier. 


“The above definition shall not be construed as depriving the 
buyer of a right to reparation when the unloading of the car 
demonstrates that a part of the lading which was not accessi- 


1. We have given consideration, as we must, to the fact that the same conclusion was 
reached by the presiding officer who, at the oral hearing, had the opportunity to observe the 
demeanor, under oath, of the witnesses who testified before him. Great Western Food Dis- 
tributors v. Brannan, 201 F. (2d) 476 (7th Cir. 1953); Murlas Brothers Company v. Zambito, 
17 A.D. 338 (1958). 
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ble to inspection was of a quality or condition materially in- 
ferior to that portion which was accessible to inspection; but 
notice of intention to file a claim for reparation must be 
given the seller within 24 hours after receipt by the buyer of 
the delivery order or bill of lading.” 


Under the regulation, as quoted, respondent in this track sale 
is deemed to have waived the right of rejection.2 Moreover, re- 
spondent’s claim for any alleged breach of contract based on a 
claimed inferiority in that portion of the load not accessible to 
inspection is barred by his failure to make a timely claim for 
reparation, as provided in the regulation. 


Respondent’s attempted rejection of the shipment, in view of 
his waiver of the right to reject under the terms of the contract, 
is in violation of section 2 of the act. Complainant’s damages re- 
sulting from that violation amount to $2,747.92, which is the 
total of the contract price of $2,494.00 and the deficit of $253.92 
paid by complainant to Gridley, Maxon & Co.* Reparation in the 
amount of $2,747.92 should be awarded to complainant against 
respondent, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,747.92, with interest there- 
on at the rate of 6 percent per annum from October 1, 1965, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 11,477) 


Hy MOsEs v. TROPICAL FRUIT Co., INc. PACA Docket No. 2-331. 
Decided October 30, 1967. 


Principal—A gent—Brokerage—Purchase price—Payment 





Principal liable to agent for agreed brokerage fees and expenses plus balance 
due on apples purchased for principal where respondent-principal failed 
to establish an alleged payment on account. 







2. It should be noted at this point that respondent did accept the shipment, by unloading 
200 of the cartons on September 20, 1965. American Cohama Corp. v. Fruit Co., Inc., 12 A.D. 
203 (1953). 

8. The parties agree that the resale by Gridley, Maxon & Co. was prompt and proper and 
that the gross proceeds resulting therefrom were all that could have been obtained on resale 
of this shipment in this market at that time by anyone. 





i 
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Complainant pro se. 
Gilman & Gilman, Middletown, N.Y., for respondent. 
James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on July 27, 1966, in which complain- 
ant seeks an award of reparation in the amount of $4,602.85 in 
connection with numerous loads of fresh apples shipped in inter- 
state commerce. 


A copy of the formal complaint was served upon respondent on 
October 22, 1966. In an answer filed by respondent it denied all of 
the material allegations of the complaint. As an affirmative de- 
fense, respondent alleges a payment on account made to com- 
plainant of approximately $2,000 for which it received no credit 
from complainant. Respondent requested an oral hearing. 


An oral hearing was held at Warwick, New York, on July 14, 
1967, at which complainant appeared and testified. No one appear- 
ed on behalf of respondent. 


FINDINGS OF FACT 


1. Complainant is an individual, Herman Moses, doing business 
as Hy Moses, whose address is 43 Beacon Street, Newburgh, New 
York. 


2. Respondent, Tropical Fruit Co., Inc., is a corporation whose 
address is 22 Forester Avenue, Warwick, New York. At the time 
of the transactions involved herein, respondent was licensed under 
the act. 


3. During the early part of November 1965, contemplating the 
shipment of apples in interstate commerce, or the purchase and 
sale of apples which had moved in interstate commerce, complain- 
ant and respondent entered into a contract whereby complainant 
would purchase apples at the request of, and for delivery to, re- 
spondent. The contract provided that all of the apples were to be 
purchased by complainant in his own name; that the suppliers or 
complainant would send the invoices to respondent; and that re- 
spondent would remit to complainant. The agreement also called 
for respondent to pay complainant a brokerage fee of 19 cents 
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per package, plus the sum of $20 per month, throughout the 
period apples were purchased, as reimbursement for telephone 
calls and other miscellaneous expenses incurred by complainant. 


4. During the period beginning on or about November 9, 1965, 
and ending on or about May 24, 1966, complainant purchased from 
various growers and dealers 6,911 packages of fresh apples, all of 
which were delivered to and accepted by respondent. The contract 
price of these apples totaled $8,010.80. 


5. Respondent paid complainant the sum of $4,279.55 on ac- 
count. Subsequent to the filing of the complaint, respondent made 
three additional payments on account to complainant, totaling 
$375, leaving a balance of $3,356.25. 


6. There is also due and owing to complainant from respondent 
the brokerage fee of 10 cents per package on 6,911 packagés, 
or $691.10, plus the sum of $20 per month for the seven-month 
period involved in these transactions to cover telephone and other 
expenses, or $140. 


7. The formal complaint was filed on July 27, 1966, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


At the hearing complainant offered testimony to corroborate 
the facts we have found in Findings 3, 4, 5 and 6, above. In further 
support of his position, complainant offered in evidence two state- 
ments, one a listing of unpaid bills due complainant from respond- 
ent as of June 29, 1966; the other a schedule of brokerage fees 
due complainant from respondent as of June 29, 1966. 


Complainant testified that in seven or eight instances of apple 
purchases respondent was inadvertently overcharged in small 
amounts totaling $40.50, and that this sum should be deducted 
from the purchase price of the apples, leaving a balance due com- 
plainant of $3,731.25. Complainant also submitted a statement 
to show that after the complaint was filed respondent made three 
payments on account totaling $375. 


In its answer, respondent alleges a payment made to complain- 
ant on account, amounting to approximately $2,000. There is no 


evidence to support this claimed payment. Nor has respondent 
submitted any proof or testimony whatever to rebut complainant’s 
evidence that he purchased for respondent, on a brokerage basis, 


6,911 packages of fresh apples which were accepted by respondent. 
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Accordingly, it is concluded that respondent is liable to complain- 
ant in the amount of $4,187.35, representing the balance due on 
the purchase prices of the apples, $3,356.25, plus brokerage fees 
of $691.10 and $140 for telephone and other expenses. Respond- 
ent’s failure to pay $4,187.35 to complainant is in violation of 
section 2 of the act, for which reparation should be awarded with 
interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $4,187.35, with interest there- 
on at the rate of 6 percent per annum from June 1, 1966, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 11,478) 


DADE COUNTY GROWERS EXCHANGE v. GOODIE BRAND PACKING 
Corp. PACA Docket No. 2-463. Decided October 31, 1967. 


Breach of suitable shipping condition—Failure to prove damages 


Where respondent failed to prove amount of damages suffered as result of 
complainant’s breach of suitable shipping condition warranty in shipping 
tomatoes that were abnormally deteriorated on arrival, respondent liable 
for balance of purchase price. 


Complainant and respondent pro se. 
Michele E. Walter, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $953.00 in connection 
with two shipments of tomatoes in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, who filed an answer deny- 


ing liability in connection with these transactions. 
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Since the amount involved does not exceed $1,500, the shortened 
procedure provided in the rules of practice (7 CFR 47.20) is 


applicable. Under this procedure the pleadings filed by the parties, 


being verified, are considered as evidence in the case. In addition, 


complainant and respondent, respectively, were given the oppor- 
tunity to submit further evidence by means of an opening and an 
answering statement, but neither did so. Neither party filed a 


brief. 


FINDINGS OF FACT 
1. Complainant is the estate of C. R. Bull, co-administered by 
Mrs. C. R. Bull and Harry Thomas, doing business as Dade County 
Growers Exchange, whose address is P. 0. Box 168, Princeton, 


Florida. 


2. Respondent, Goodie Brand Packing Corp., is a corporation 
whose address is 12 Bronx Terminal Market, New York, New 
York. At the time of the transactions involved herein, respondent 


was licensed under the act. 


3. On or about January 4, 1967, in the course of interstate com- 
merce, complainant, by oral contract, sold to respondent two piggy 
back trailer loads of 5x6 and 6x6 tomatoes at $4.00 per 40-pound 
carton, f.o.b. Princeton, Florida. The price was $3,812 for each 


car, or a total contract price of $7,624.00. The tomatoes were 


warranted to be U.S. Combination grade at shipping point; the 
tomatoes in piggy back trailer FT 311695 were certified as 88% 
U.S. No. 1 and the tomatoes in piggy back trailer FT 311776 were 
certified as 87% U.S. No. 1. They were shipped by rail from 


Princeton on or about January 4, 1967, and arrived at New York 
on January 9, 1967. 


4. Federal inspection of the tomatoes unloaded from trailer 
FT 311695 was made on January 10, 1967. The inspection revealed 


the following as to quality, condition, and grade: 


“Quality: Clean; mostly well formed and smooth, some fairly 


well formed and fairly smooth. Grade defects average 10% 
consisting of scars, misshapen, growth cracks and mechanical 
damage. 


“Condition: Average approximately 55% green and breakers, 


35% turning and pink, 5% light red and red. Decay ranges 
1 to 8% average 4% Watery Rot and Bacterial Soft Rot in all 
stages. Average 1% damage by Internal discoloration. 7 to 
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30% average 18% damaged by numerous slightly sunken 
discolored areas occurring over shoulders. 


“Grade: Now approximately 65% U.S. No. 1 quality, 18% 
discolored areas.” 


5. Federal inspection of the tomatoes in trailer FT 311776 was 
made on January 12, 1967; the inspection revealed the following 


as to quality, condition, and grade: 


“Quality: Clean; mostly well formed and smooth; some fairly 
well formed and fairly smooth. Grade defects range from 4 
to 18% average 12%, mostly scars or growth cracks. 

“Condition: Average approximately 90% green and breakers, 
10% turning and pink, Less than 1% decay. From 6 to 


22%, average 15% damage; including 2% serious damage 
by numerous sunken, discolored areas occurring over 
shoulders. 


“Grade; Fails to grade U.S. No. 1 account grade defects. Now 
averages approximately 70% U.S. No. 1 quality. Average 
15% discolored areas.” 


6. Respondent has paid complainant $6671.00 on account of the 
two loads. 


7. The formal complaint was filed on February 20, 1967, which 


was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 
Respondent, in its answer, admits trailer FT 311776 was de- 


livered to it, does not allege complainant breached the contract 


as to this load, and therefore is liable to complainant for the con- 
tract price of the load, or $3,812.00. By unloading the tomatoes 
from the second trailer, FT 311695, respondent accepted them and 


is liable to complainant for the contract price of $3,812.00, sub- 


ject to respondent’s right to claim damages which may have re- 


sulted from any breach of the contract on the part of complain- 
ant. Respondent has the burden of proving both the claimed 
breach and the damages resulting therefrom. 


Section 46.48 (i) of the regulations (7 CFR 46.43(i)) provides 


that in an f.o.b. sale there is a warranty that the produce quoted 
or sold will be placed free on board the boat, car, or other agency 
of the through land transportation at shipping point, in suitable 
shipping condition, and that the buyer assumes all risk of damage 
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and delay in transit not caused by the shipper. Section 46.43 (j) 
of the regulations (7 CFR 46.43(j)) provides that ‘‘suitable ship- 
ping condition,” in relation to direct shipments, means the com- 
modity, at time of billing, is in a condition which, if the shipment 
is handled under normal transportation service and conditions, 
will assure delivery without abnormal deterioration at contract 
destination. There is no evidence in the record which indicated 
the tomatoes in trailer FT 311695 were not handled under normal 
transportation service and conditions, so, the warranty of suit- 
able shipping condition applies to this load. Based upon the re- 
sults of the inspection at destination, the tomatoes in trailer FT 
811695 were abnormally deteriorated on arrival by reason of con- 
dition factors. 

Respondent’s damages amount to the difference between what 
the tomatoes would have been worth at contract destination, had 
they met contract requirements at that point, and the value of 
the tomatoes actually received. With respect to the value of a load 
of tomatoes meeting the requirements of the contract, there being 
no better evidence available,! we could accept as indicative of such 
value the f.o.b. contract price of $3,812.00, plus transportation. 
There is, however, difficulty in determining the market value of 
the tomatoes actually received. Respondent contends it sold the 
5x6 tomatoes for $5.80 per carton, from which it appears respond- 
ent suffered no damages as to this size tomatoes. Respondent con- 
tends further it sold 40 cartons of the 6x6 tomatoes for $4.00 per 
carton, but does not state the price or prices realized for the re- } 
maining 728 cartons of this size. Respondent has failed to sustain 
its burden of proving the amount of damages, if any, sustained 
as a result of complainant’s breach of warranty. We conclude, t 
therefore, that respondent is liable to complainant for the contract | 
price of the tomatoes in trailer FT 311695, or $3,812.00. 


In summary, respondent owes complainant for the tomatoes 
in the two trailers, less $6,671.00 respondent has paid complain- 
ant, or a balance of $953.00. Respondent’s failure to pay this sum 
to complainant is in violation of section 2 of the act, for which 
reparation of $953.00 should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $953.00 with interest thereon 





1. The “Fresh Fruit and Vegetable Market News” report for New York City cannot be 
used to determine market value because the tomato prices do not specify the grades to which 
the prices apply. 
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at the rate of 6 percent per annum from February 1, 1967, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 11,479) 


A & L PRODUCE COMPANY v. UNITED TOMATO COMPANY. PACA 
Docket No. 2-264. Decided October 31, 1967. 


Modification of contract—Amount of adjustments—Size—Loss of profits 


Where acceptance of car of tomatoes was conditioned upon an adjustment 
of the contract price, the amount of which was not established or agreed 
upon, and respondent failed to prove adjustment in amount greater than 
adjustment offered by complainant or damages from breach of contract 
as to condition of produce exceeding this sum, respondent not entitled 
to greater reduction. Also, respondent failed to prove damages resulting 
from breach of contract as to size or right to loss of profits. 


Karam & Martin, Nogales, Ariz., for complainant. 


Langer & Simpson, San Francisco, Cal., for respondent. 
William L. Anderson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an 
award of reparation in the sum of $1,699.06 in connection with a 
transaction involving a carload of tomatoes in interstate and 


foreign commerce. 


A copy of the complaint was served upon respondent, who filed 
an answer thereto admitting the purchase of the subject toma- 
toes, as alleged in the formal complaint. However, respondent 
denies any liability to complainant in connection with the pur- 
chase and, by way of counterclaim, asks for a reparation award 
in the sum of $2,236.03 as damages allegedly sustained by reason 
of the fact that the tomatoes did not meet the specifications of 
the contract. 


An oral hearing was held in San Francisco, California, on 
February 18, 1967. Each party was represented by counsel. One 
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witness testified on behalf of complainant. Respondent testified 
on his own behalf. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, A & L Product Company, is a corporation 
whose address is P. O. Box 520, Nogales, Arizona. At the time 
of the transaction involved herein, complainant was licensed un- 
der the act. 


2. Respondent is an individual, Joseph Robert Saso, doing 
business as United Tomato Company, whose address is 1577 Glenn 
Drive, San Leandro, California. At the time of the transaction 
involved herein, respondent was licensed under the act. 


3. On January 4, 1966, in the course of interstate and foreign 
commerce, complainant sold to respondent, through a broker, Ted 
Pace, 616 40-pound cartons of Mexican tomatoes then contained 
in car PFE 8971 in Nogales, Arizona, at an agreed price of $3 
per carton, f.o.b. Nogales, Mexico, plus cooling charges of $61.60 
and import duties of $405.46, or a total of $2,315.06. At the time 
of the sale, respondent was advised that the shipment consisted 
of the following sizes: 50 cartons, 5x5; 254 cartons, 5x6; and 
312 cartons, 6x6. 


4. Car PFE 8971 had been billed out of Culican, Mexico, on 
December 30, 1965, arriving in Nogales, Mexico, on or about 
January 2, 1966. A Federal inspection was made of the shipment 
at 9:40 a.m. on January 2, with the results, in relevant part, as 
follows: 


“Product: Tomatoes . . . Temperature bottom layer, next 
doorway, 58° F., top layer 60° F. 


se ke * 
“Size: Stock meets marked size. 


“Quality & Condition: ... Defects 8 to 20%, average 16%, 
including 4% scars, 4% bruises, and 3% skin checks. No 
decay. 


“Grade: Approximately 85% U.S. No. 1 Quality. 


“Remarks: Inspection restricted to top layer of load.” 


5. On January 4, the date of sale, car PFE 8971 was diverted 
from Nogales, Arizona, to respondent at San Francisco, Cali- 
fornia. The shipment arrived in San Francisco on or before 
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January 10, and was federally inspected at 8:45 a.m. on that 
date, with the results, in relevant part, as follows: 


“Temperature of product: Near doors 50° F. top layer, 48° 
F. bottom layer. 


“Size: Jumble pack in cartons, stamped (5x5, 5x6, 6x6 and 
6x7s). Meet size as marked. 


“Quality: ... Grade defects range from 2 to 10%, average 
6% consisting mostly of scars. 


“Condition: Average approximately 70% mature green, 
10% breakers, 5% turning, 5% pink and 10% light red. 
From 2 to 32%, average 15% damaged by slightly sunken 
discolored areas generally occurring over shoulders, includ- 
ing 2% serious damage. Average 1% damaged by discolored 
skin checks. Less than 14 of 1% decay. 


“Grade: Meets quality requirements but fails to grade U.S. 
No. 1 only account condition.” 


6. Respondent telephoned Pace, the broker, on January 10, 
following the Federal inspection set forth above, and complained 
about the condition of the tomatoes. Pace told respondent that 
he (Pace) had no authority to do anything about the complaint, 
and advised respondent to telephone complainant. Respondent did 
so the following day, January 11, and was told by complainant’s 
sales representative, A. P. Caponi, that an appropriate adjust- 
ment would be made in the sales price. 


7. On January 12, 1966, respondent wired complainant as 
follows: 


“AS PER YOUR ADVICE IN OUR TELEPHONE CON- 
VERSATION OF JANUARY 11 REGARDING 616 CAR- 
TONS OF TOMATOES PURCHASED FROM YOUR 
BROKER TED PACE—WE ARE RERUNNING THE 
COMPLETE LOT AND FIND MORE DAMAGE THAN 
ESTIMATED. AS SOON AS WE HAVE COMPLETED 
PACKING THE CAR WE WILL ADVISE YOU OF THE 
TOTAL LOSS SO THAT YOU CAN MAKE THE PROPER 
ADJUSTMENT.” 


On the following day, January 13, complainant replied to re- 
spondent, as follows: 
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“REFERENCE YOUR WIRE YESTERDAY REGARD- 
ING CAR TOMATOES THIS WAS PURCHASED BY 
‘YOUR’ BROKER TED PACE. JUST AS I SAID AS YOU 
COMPLETE CAR WE WILL CONSIDER SOME ADJUST- 
MENT. FOR YOUR INFORMATION MARKET TODAY 
SAME SIZES 4.00 F.O.B.” 


8. On January 17, 1966, at respondent’s request, 200 cartons 
of the tomatoes previously unloaded from car PFE 8971 were 
federally inspected on the floor of respondent’s plant. The results 
of that inspection, in relevant part, are as follows: 


4 


“Condition: From 8 to 56%, average 33% damage by slight- 
ly sunken discolored areas generally occurring over shoulders, 
including 11% serious damage. 


“Remarks: Inspection and certificate restricted to reporting 
slightly sunken discolored areas only, at applicant’s request. 
Applicant states above-mentioned shipment was unloaded 
from car PFE 8971.” 


9. Ina letter dated February 4, 1966, sent to complainant by 
respondent, there appeared the following accounting with respect 


to the tomatoes contained in car PFE 8971: 


“TOTAL SALES $1,791.55 
EXPENSES 

. Labor (sorting, repacking, etc.) $741.00 

. Materials 61.20 

. Freight 671.63 

. Rental—ripening room (J & R Truck) 42.00 

. Garbage Disposal 12.00 

. Selling & delivery expense 14.75 $1,669.58 
“NET $ 121.97” 


10. On February 14, 1966, complainant wired respondent as 
follows: 


“WE RECEIVED YOUR LETTER AND CHECK FOR 
$163.97 FOR PFE 8971. WE ARE RETURNING CHECK 
TODAY AS THIS CAR WAS NEVER CONSIGNED TO 
YOU. WE MERELY SAID THAT WE WOULD ADJUST 
AND ARE ALLOWING YOU 1.00 PER CARTON. REMIT 
IMMEDIATELY CHECK FOR $1,699.06 IF NOT WE WILL 
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TURN THIS MATTER OVER TO WASHINGTON DEPT 
OF AGRICULTURE. CONTACT YOUR BROKER.”! 


11. By letter dated February 15, 1966, complainant returned 
respondent’s check for $163.97 and demanded $1,699.06 as the 
amount due from respondent for the tomatoes in car PFE 8971. 
Respondent has since failed to remit this or any other amount 
to complainant. 


12. The formal complaint was filed June 22, 1966, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The parties agree that respondent, pursuant to a modification 
of the terms of the contract of January 4, 1966, accepted the 
carload of tomatoes involved herein. The parties are in sharp dis- 
pute, however, regarding the nature and scope of the contract 
modification. Complainant in its formal complaint alleges, in 
effect, that the only variation in the January 4 contract was 
brought about by its offer, made to and accepted by respondent, 
to reduce the f.o.b. contract price of the tomatoes by one dollar 
per carton, following respondent’s complaint regarding the con- 
dition of the shipment on arrival at contract destination, San 
Francisco. Respondent in his answer denies complainant’s al- 
legation and avers that his acceptance was conditioned upon com- 
plainant’s promise to “protect him against any loss” incurred in 
connection with the load. In the counterclaim which was included 
with the answer, however, respondent alleges that “respondent 
accepted the car to be handled solely for the account of com- 
plainant.” In its reply to the counterclaim, complainant denies 
that it authorized respondent to handle the shipment for com- 
plainant’s account. 


At the oral hearing complainant’s president, Luis Valenzuela, 
testified that on January 4, 1966, he and complainant’s sales 
representative, Augustine P. Caponi, were in the office they 
shared in Nogales, Arizona, when they received a telephone call 
from a broker in Nogaies, Ted Pace; that Pace asked for details 
concerning the tomatoes in car PFE 8971, including the results 
of the Federal inspection in Mexico, with the explanation that he 


1. The sum of $163.97 is $42 more than the net of $121.97 reported by respondent in his 
accounting dated February 4. However, respondent at the hearing explained this by saying 
that he had decided, upon reconsideration at this itme, that the ripening-room charge of $42 
was not properly chargeable against complainant as an expense and hence had added this 
sum to the amount formerly reported as proceeds, $121.97, for remitting to complainant. 
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(Pace) had a potential buyer; and that the information requested 
was given to Pace by Caponi, with Valenzuela listening to the 
conversation by extension phone. Valenzuela further testified that 
Caponi and Pace, in the course of their conversation, agreed upon 
a price for the tomatoes; that Pace then revealed the identity of 
the buyer to Caponi; and that diversion of the car to respondent 
was then arranged by complainant. Valenzuela also testified that 
on January 10 or January 11 complainant received a telephone 
call from respondent complaining about the condition of the ship- 
ment on its arrival in San Francisco; that Caponi agreed to make 
some adjustment in the purchase price on account of such condi- 
tion; and that Caponi later offered, and respondent accepted, an 
allowance of one dollar per carton, representing such allowance. 
Valenzuela admitted that he did not participate in any of the 
conversations with respondent pertaining to the adjustment, but 
stated that he was on the line when Caponi was talking. This 
statement was qualified by the witness, however, when he ex- 
plained that he was not on the line and did not hear all of the 
several conversations that took place between respondent and 
Caponi relative to this load. 


Respondent appeared at the hearing and testified that he pur- 
chased these tomatoes from complainant’s broker, Ted Pace; that 
Pace at the time of the sale had represented the tomatoes as being 
of exceptional quality and “closer to U.S. No. 1 grade than to 
85% U.S. No. 1 grade;” and that it was in reliance upon this 
representation by Pace that he (respondent) purchased the ship- 
ment. According to respondent, when car PFE 8971 was opened 
in San Francisco on January 10, 1966, he examined the tomatoes 
contained therein and immediately telephoned the broker and 
complained about the condition of the fruit. Respondent testified 
that he obtained a Federal inspection of the load at the same 
time, and subsequent thereto, advised complainant’s Caponi that 
he (respondent) didn’t want the load. According to respondent, 
Caponi replied that respondent should accept the car and “. . . if 
there is a loss we'll work it out.” When respondent pressed Caponi 
for assurance that he would be protected on the shipment, Caponi 
is quoted by respondent as saying that “I am sure there will be 
no problem and that you will be taken care of.” Respondent said 
that he began repacking the tomatoes after this conversation with 
Caponi, and that some of the tomatoes were dumped as a result, 
but that he had no dump certificates to substantiate this fact. 
Respondent, testifying with respect to the one dollar per carton 
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adjustment which Valenzuela stated he accepted, said that his 
first and only knowledge of same had come from complainant’s 
telegram to him dated February 14, 1966, offering this sum, and 
that he had not accepted the offer. 


In attempting to establish the nature of the agreement made 
between the parties in modifying their contract of purchase and 
sale, we are confronted with an inconsistency in respondent’s 
position as reflected in his pleadings. As we have stated earlier, 
respondent in his answer alleges that the modification of the con- 
tract between the parties resulted in a protection agreement, 
while in his counterclaim he avers that it resulted in a consign- 
ment agreement. Since it is not contended that there was more 
than one agreement, and since a protection agreement is not inter- 
changeable with a consignment agreement, we must examine the 
evidence to see which, if either, can be established. First of all, 
complainant’s president testified that it had never authorized re- 
spondent to handle this shipment on consignment. Second, it is to 
be noted that in his testimony of what was said to him by Caponi, 
as reviewed in these conclusions, respondent never states that the 
term “consignment” was used in his conversation with Caponi. 
Next, while the written communications between these parties 
speak of “some adjustment,” and “proper adjustment,” nothing 
is said of consignment until respondent tenders his accounting, 
made on that basis, to complainant, which rejects it with the state- 
ment that no consignment was agreed to. While respondent has 
alleged, at least in his counterclaim, that this was a consignment, 
we conclude that no consignment agreement between the parties 
has been established by the evidence before us. 


We next examine the evidence to see if the record establishes 
complainant’s position: that the parties agreed to a reduction in 
the price, per carton, of one dollar. Complainant’s president, 
Valenzuela, testified that there was such an agreement. Respond- 
ent says there was not. While respondent apparently represented 
himself in all phases of the transaction with complainant, it is 
significant that Valenzuela did not. Valenzuela, in fact, admitted 
that he did not participate in any of the conversations with re- 
spondent having to do with the adjustment, and heard only parts 
of the conversations conducted between respondent and Caponi. 
Furthermore, while “adjustments” are mentioned in the various 
communications between the parties, the one-dollar figure ap- 
pears for the first time in complainant’s telegram of February 
14 to respondent, which states: “... We... are allowing you 1.00 
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per carton ...”. This seems to have been in the nature of a first 
offer of that figure by complainant, with nothing in the record 
to conclusively rebut respondent’s statement that he refused the 
offer. 


In the end we think the evidence warrants a finding that the 
parties contemplated that the acceptance of the tomatoes would 
be conditioned upon complainant giving respondent some adjust- 
ment in connection with this shipment, but the evidence is not 
sufficient to establish the amount of that adjustment. It appears, 
however, that since complainant has restricted its demand to a 
sum representing a reduction of one dollar per carton, and since 
respondent has proved neither an adjustment in a greater amount 
nor damages from any breach of contract related to the tomatoes’ 
condition exceeding this sum, we conclude that he (respondent) 
has failed to establish that he is entitled to an amount greater 
than the one dollar per carton allowance voluntarily granted by 
complainant. 


Respondent further requests damages for the breach of con- 
tract by complainant with respect to the sizes of the tomatoes in- 
volved herein. Complainant in this connection admits that the 
contract provided for the shipping of tomatoes in the sizes as in- 
dicated below, and further admits that the sizes, as also shown 
below, were those actually contained in car PFE 8971: 


Represented Shipped 
50 5x5 77 5x5 
254 5x6 225 5x6 
312 6x6 244 6x6 
616 70 6x7 


616 


Valenzuela at the hearing explained the breach by saying that 
the sizes as represented to respondent were those taken from the 
manifest supplied by the shipper, and that complainant was not 
aware of the variance between the manifest and the lading with 
respect to the sizes of the tomatoes contained in the load. 


The general measure of damages for breach of warranty, when 
the receiver has accepted the goods, is the difference between the 
value of the goods actually delivered at the time and place of de- 
livery to the buyer, and the value the goods would have had at 
that time if they had met the specifications of the contract. Peru 
Orchards Company, Inc. v. Economy Produce Company, 23 A.D. 


325 (1964). The burden of proof with respect to such damages 
rests upon respondent as the moving party in this respect. 
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With respect to the size of the tomatoes in the shipment, re- 
spondent testified that 5x5’s and 5x6’s bring premium prices and 
that 6x6’s and 6x7’s bring somewhat less. However, no definite 
information was provided on this subject,? and the evidence is in- 
sufficient to establish the extent of respondent’s damages, if any, 
resulting from this admitted breach by complainant. According- 
ly, we are in no position to make an award of reparation for such 
breach. 


Respondent in his answer alleged that the broker, at the time 
of the sale of the tomatoes involved herein, misrepresented the 
quality of the tomatoes to him. In our opinion, however, the 
evidence does not support respondent’s allegation, and it is con- 
cluded that there is no merit to this contention. 


We have mentioned, much earlier in these conclusions, that 
respondent had filed a counterclaim against complainant, based 
upon his (respondent’s) loss of expected profits. In order to re- 
cover special damages based upon loss of profits of a resale, the 
buyer must prove that such damages were within the contempla- 
tion of the parties and that the seller had knowledge of the con- 
tract of resale, and knowledge that a replacement purchase to 
fill the resale contract could not be made in case of breach. Wil- 
liam Shapiro v. Victory Distributing Co., 15 A.D. 397 (1956). 
Respondent has failed to meet his burden of proof in this respect, 
and it is concluded that his counterclaim should therefore be 
denied. 


On the basis of the foregoing, we conclude that respondent’s 
failure to pay complainant the f.o.b. contract price of the toma- 
toes, plus cooling charges and custom duties, totaling $2,315.06, 
less $616 allowance, or $1,699.06, is in violation of section 2 of 
the act. Reparation should be awarded to complainant in the 
amount of $1,699.06, as damages, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,699.06, with interest there- 
on at the rate of 6 percent per annum from February 1, 1966, un- 


til paid. 
Respondent’s counterclaim is dismissed. 


Copies hereof shall be served upon the parties. 


2. The Federal Market News Service Report for San Francisco on this date has no quota- 
tions on the sale of tomatoes corresponding to those involved herein. 
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(No. 11,480) 


BRANNEN, CHAPMAN & EDWARDS, INC. v. SILVERSTREAK DIST., 
Inc. PACA Docket No. 2-433. Decided October 31, 1967. 


Purchase price—Size—Grade—Suitable shipping condition 





Respondent-buyer liable for contract purchase price where it failed to estab- 
lish any breach of contract as to size or grade and the warranty of 
suitable shipping condition was not applicable. 


Complainant and respondent pro se, 
Michele E. Walter, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 


A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the sum of $1,021.50 in connection with 


a transaction involving a shipment of peppers in interstate com- 
merce, 
A copy of the formal complaint and a copy of the Depart- 


ment’s report of investigation were served upon respondent. A 
copy of the report of investigation was also served upon complain- 


ant, Respondent filed an answer stating it was willing to pay com- 


plainant the net proceeds received in connection with this trans- 
action. 





Since the amount involved does not exceed $1,500, the shortened 


procedure provided in the rules of practice (7 CFR 47,20) is ap- 
plicable, Under this procedure the pleadings filed by the parties, 


being verified, are considered as evidence in the case. In addition, 
complainant and respondent, respectively, were given the oppor- 
tunity to submit further evidence by means of an opening and an 


answering statement, but neither did so, Neither party filed a 
brief. 


FINDINGS OF FACT 





1. Complainant, Brannen, Chapman & Edwards, Inc., is a corp- 


oration whose address is P. 0, Box 886, Belle Glade, Florida. 


2. Respondent, Silverstreak Dist., Inc., is a corporation whose 
address is 3702 Taylor Street, Hollywood, Florida. At the time of 
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the transaction involved herein, respondent was licensed under 
the act. 


3. On or about April 9, 1966, in contemplation of shipment in 
interstate commerce, complainant, by oral contract, sold to re- 


spondent 227 bushel baskets of medium peppers for $4.50 per 
basket, f.0.b. Immokalee, Florida. The total contract price was 
$1,021.50. 


4. On or about April 10, 1966, the peppers were shipped from 
Immokalee to Philadelphia, Pennsylvania, in a truck provided by 


respondent. 
5. On April 14, 1966, respondent sent complainant the following 


telegram: 
“227 PEPPERS ARRIVED DECAYED. COUNT 120-150 


AM HAVING GOVERNMENT INSPECTION.” 


Complainant replied with the following telegram: 


“REF YOUR WIRE 227 PEPPER ORDERED TO BE PICK- 
ED UP SATURDAY APRIL 9TH AND NOT PICKED UP 
UNTIL LATE SUNDAY 10TH REGARDING DECAY AS 


MENTIONED TO YOU ON PHONE WILL HAVE TO 


HAVE USDA INSPECTION SHOWING TEMPERATURES 
OF MERCHANDISE ON TRUCK.” 


6. The peppers were inspected in Philadelphia, Pennsylvania; 
the inspection applicant was Yeckes-Kichenbaum, Inc. The certifi- 


cate, which names respondent as the shipper, reads in pertinent 
part, as follows: 


“Products inspected & distinguishing marks: Sweet PEP- 
PERS in tub type bushel baskets, Lids stamped ‘Medium 
Peppers.’ Applicant’s count, 100 baskets remaining. 


“Temperature of product: Not taken. 


“Condition: Generally fresh, firm, crisp and showing good 
green color, 4% damage by shrivelling. Decay in most 
samples none, many 2 to 4%, average 1% Bacterial Soft Rot 
in all stages.” 


7. Yeckes-Eichenbaum, Inc., sold the peppers and provided an 
accounting to respondent dated April 20, 1966. The net proceeds 


were remitted to respondent. 


8. The informal complaint was filed on June 1, 1966, which was 
within 9 months after accrual of the cause of action herein. 
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CONCLUSIONS 


It is clear respondent accepted the peppers and that it is liable 


to complainant for the agreed purchase price thereof, less any 
proven damages sustained by respondent as a result of breach of 
eontract by complainant, if any. 


Complainant claims it shipped peppers per contract specifica- 


tion. In its answer, respondent claims complainant did not ship 
the size of pepper for which the contract called. Respondent 
states the peppers were of small size when they should have been 


medium, but offers no further evidence to substantiate its state- 


ment. We conclude, therefore, respondent has failed to meet its 
burden of proving the peppers were not up to contract as to size. 
Respondent claims further the peppers were decayed upon arrival 


in Philadelphia. The rule of suitable shipping condition does not 
apply because no destination was specified in the contract; see 7 
CFR 46.43 (j). Further, the condition defects, as stated in Finding 


of Fact 6, did not exceed the tolerance for U.S. No. 1. We conclude, 
therefore, the peppers met contract requirements. 


From the evidence before us, we conclude respondent has not 
proved any breach of contract by complainant and is liable for 


the contract price of the peppers, or $1,021.50. Respondent’s fail- 

ure to pay this sum to complainant is in violation of section 2 of 

the act, for which reparation should be awarded, with interest. 
ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,021.50, with interest thereon 
at the rate of 6 percent per annum from May 1, 1966, until paid. 


Copies of this order shall be served upon the parties. 


ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 


DISMISSAL—ON MOTION OF COMPLAINANT 
(No. 11,481) 
LESTER ROORK FARM SUPPLY v. HENRY A. POLLAK RIVERHEAD 


CORPORATION. PACA Docket No. 2-604. Order issued October 
19, 1967. 
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DISMISSAL—DISPUTED AMOUNT—ON MOTION OF COMPLAINANT 


(No. 11,482) 


DESCHUTES VALLEY POTATO Co., INC. v. TRUSSELL PRODUCE CO, 


PACA Docket No. 2-605. Order issued October 24, 1967. 


REPARATION AWARDED—ADMISSION OF LIABILITY 


(No. 11,483) 


HOCKBERGER FRUIT RANCH v. IDA-ZONA FARMS REDI-CUT FoopD 
PRODUCTS, INC. PACA Docket No. 2-648. Reparation of $3,500 


with 6 percent interest from January 1, 1967, awarded com- 
plainant against respondent in order issued October 27, 1967. 


REPARATION AWARDED—DEFAULT ORDER 


(No. 11,484) 


COWELL & LEWIS CORPORATION v. BUD AND MILLIE’S HIWAY MAR- 
KET. PACA Docket No. 2-641. Reparation of $6,638.43 with 6 
percent interest from September 1, 1966, awarded complain- 
ant against respondent in order issued October 5, 1967. 


(No. 11,485) 


DE VITA FRUIT Co. v. SIDNEY FRUIT COMPANY. PACA Docket No. 
2-637. Reparation of $5,672.75 with 6 percent interest from 
February 1, 1967, awarded complainant against respondent 
in order issued October 5, 1967. 


(No. 11,486) 


GROWERS SALES, INC. v. TEXAS POTATOES Co. PACA Docket No. 
2-651. Reparation of $977.81 with 6 percent interest from 
March 1, 1967, awarded complainant against respondent in 
order issued October 13, 1967. 
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(No. 11,487) 


HOMESTEAD TOMATO Co-OP. v. TOMATOES, INC. PACA Docket No. 
2-649. Reparation of $2,398.35 with 6 percent interest from 
April 1, 1967, awarded complainant against respondent in 
order issued October 13, 1967. 


(No. 11,488) 


L. A. VEGETABLE EXCHANGE, INC. v. A. R. BLASE Co. PACA Doc- 
ket No. 2-652. Reparation of $104.65 with 6 percent interest 
from March 1, 1967, awarded complainant against respond- 
ent in order issued October 13, 1967. 


(No. 11,489) 


ZAMBITO PRODUCE Co. INC. v. TOMATOES, INC. PACA Docket No. 
2-650. Reparation of $1,931.45 with 6 percent interest from 
December 1, 1966, awarded complainant against respondent 
in order issued October 13, 1967. 


(No. 11,490) 


THERON HOOKER COMPANY v. FAB PRODUCE COMPANY. PACA 
Docket No. 2-653. Reparation of $9,661.25 with 6 percent 
interest from March 1, 1967, awarded complainant against 
respondent in order issued October 19, 1967. 


(No. 11,491) 


BLUE RIBBON SALES Co. v. NORTH CHARLESTON LUMBER COM- 
PANY, t/a TOMATO HOUSE OF CHARLESTON. PACA Docket No. 
2-659. Reparation of $4,058.25 with 6 percent interest from 
March 1, 1967, awarded complainant against respondent in 

order issued October 27, 1967. 







(No. 11,492) 









CEFALU PRODUCE EXCHANGE, INC. v. DOTHAN PRODUCE COM- 
PANY, INC. PACA Docket No. 2-667. Reparation of $1,585.80 
with 6 percent interest from July 1, 1967, awarded com- 

plainant against respondent in order issued October 27, 1967. 







Re 
st 
a. 


cr 








MISCELLANEOUS 1157 
Cite as 26 A.D. 1157 


(No. 11,493) 


CERNIGLIA PRODUCE COMPANY v. DOTHAN PRODUCE COMPANY, 
Inc. PACA Docket No. 2-668. Reparation of $4,104.85 with 6 
percent interest from July 1, 1967, awarded complainant 
against respondent in order issued October 27, 1967. 


(No. 11,494) 


F. H. HOGUE PRODUCE Co. v. DOTHAN PRODUCE COMPANY, INC. 
PACA Docket No. 2-669. Reparation of $686.40 with 6 per- 
cent interest from June 1, 1967, awarded complainant against 
respondent in order issued October 27, 1967. 


(No. 11,495) 


GROWERS EXCHANGE, INC. v. H. TANNER PRODUCE, INC. PACA 
Docket No. 2-666. Reparation of $2,101.25 with 6 percent 
interest from August 1, 1967, awarded complainant against 
respondent in order issued October 27, 1967. 


(No. 11,496) 


HOUSTON & PATTON v. HUMBOLDT Foops INc. PACA Docket No. 
2-658. Reparation of $7,090.13 with 6 percent interest from 
November 1, 1966, awarded complainant against respondent 
in order issued October 27, 1967. 


(No. 11,497) 
KLAMATH POTATO DISTRIBUTORS, INC. v. SALINAS WHOLESALE 
PRODUCE. PACA Docket No. 2-662. Reparation of $4,240.75 
with 6 percent interest from February 1, 1967, awarded com- 


plainant against respondent in order issued October 27, 1967. 


(No. 11,498) 


NOLAND BROS. v. STAFFORD AND SON. PACA Docket No. 2-660. 
Reparation of $181 with 6 percent interest from March 1, 
1967, awarded complainant against respondent in order is- 
sued October 27, 1967. 
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(No. 11,499) 


H & P PRODUCE Co. v. IMPERIAL PRODUCE DISTRIBUTORS. PACA 
Docket No. 2-661. Reparation of $1,811.98 with 6 percent 
interest from February 1, 1967, awarded complainant against 
respondent in order issued October 30, 1967. 
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